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PREFACE. 



The . principal authority which has long been quoted 
and relied upon, relating to the subject of this work, is the 
Treatise De Jure Maris, published by Mr. Hargrave in 
his collection of Law Tracts, and ascribed by him (upon 
apparently sufficient authority, it has been considered")^) 
to Lord Hale. His chapter upon this subject is prelimi- 
nary to his principal design, which was to treat, De Par- 
tUms Maris, or of ports and customs. The production is 
obviously the result of very great research, and embodies 
many very ancient and important precedents. On this 
account, and also on account of the author's uncommon 
qualifications as a lawyer, his treatise has been received 
as a text-book, both in England and in this country. 

In the year 1830, there was published in I-iondon " An 
Essay on the Rights of the Crown, and the Privileges of 

* See Preface to Hall on the Rights to the Sea, &c. The work as- 
cribed to Lord Hale is not contained in the schedule of manuscript books 
bequeathed by him in his will to the Society of Lincoln^s Inn, <* to be 
bounded in leather and chained, and kept in archives." See Life of 
Hale, by Runnington, prefixed to Hale's Htst, of the Com, Law, He 
was bom in 1609. 
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the Subject in the Sea-shores of the Realm, by Robert 
.Gream Hall, of Lincoki's Inn, Barrister;" which was 
intended by the author as a collection from the text wri- 
ters, and decided cases, of the principal points of law on 
the subject ; with a commentary upon such of them as 
would seem to have been rather loosely laid down by the 
authorities. In deference to the generally admitted au- 
thority of Lord Hale's production, he has made it the 
basis of his own. 

Another work was published in London, in 1830, enti- 
tled " A Treatise on the Law of Waters and of Sewers," 
by Humphrey W. Woolrych, in two parts ; the first part 
relating to the law of waters, and the second embracing 
the law of sewers. In the first chapter of the law of wa* 
ters the various rights are enumerated. Certain rights 
which may be enjoyed in the sea, and those also which 
may be had in rivers, are mentioned in the second and 
third chapters. But throughout a very large portion of 
the first part of the work which relates to waters, the au- 
thor's attention is directed to canals, dock companies, mills, 
water-courses, &c. 

In 1839, was republished in Philadelphia * an English 
work, entitled " An Essay on Aquatic Rights ; intended 
as an illustration of the law relative to Fishing, and to the 
property of ground or soil produced by alluvion and de- 
reliction in the Sea and Rivers," by Henry Schultes. This 

* In Yol. 24 Law Library. 
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work was suggested, the author informs us, by the diffi- 
culties embarrassing the rules of construction of that part 
of the laws of England, relating to the rights of propriety 
in fisheries, and the soil of rivers and streams. The work, 
in the form of its republication above mentioned, embraces 
but fifty-two octavo pages ; but the work is one of much 
learning and deep research ; and the distinctions taken in 
it between the several kinds of piscarial rights, though, 
as the author says, on a cursory view, they may appear 
new, are very perspicuously drawn, and are well supported 
by legitimate English authority, which, it may be added, 
is in accordance with American authority. 

The only work ever published, professedly designed as 
a full and systematical exposition of the law in this coun- 
try, in relation to public and private rights in tide waters, 
^nd the interests of riparian proprietors connectively with 
public rights, was the first edition of the present work, 
though much time has elapsed since that period. To what 
extent the importance of the subject has been enhanced in 
the interval, is manifested by the many controversies in 
which it has been since involved, and by the greatly in- 
creased number of adjudged cases consequent thereupon, 
in further illustration of the subject By some 'of these 
cases it will appear, that questions of grave importance 
have been earnestly and elaborately argued at the bar, and 
for the first time have been definitively determined by the 
bench. The adjudged cases having now become so very 
numerous, the author has omitted, in the present edition, 

a* 
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to give them all in an Appendix, as they were given in the 
preceding edition. There are three cases^ however, which 
he now offers, (each at entire length,) in that form ; and 
his reasons for being induced to believe, that this course 
would be acceptable to the profession, he would beg leave 
to state to be as follows : 

The first case is that of Blundell v, Catterall, in the 
English Court of King's Bench, in the year 1821, which 
is important, as deciding that the public have no right, by 
the common law, to pass over a part of the shore of the 
seat, which is owned by an individual, for the purpose of 
bathing ; and it is the first and only case in which that 
right was ever made the subject of controversy. What 
besides entitles the case to a place in the Appendix, and to 
the student's particular attention, is an elaborate discus- 
sion by each of the judges, in delivering his opinion, of 
the general principles of law in respect to the right of 
property in tide waters, in connection with the private 
rights of riparian proprietors ; and a learned review of the 
early authorities, by which those principles were first es- 
tablished. The want of unanimity in the opinions of the 
judges gives to it an additional interest 

The next case is that of Martin et al, plaintiffs in error, 
V. Waddell, defendant in error, in the supreme court of the 
United States; the opinion and decision in which has 
special reference to the effect of colonial charters, and the 
event of the Revolution upon the prima fcune sovereign 
and public right, by the common law, in and to tide water, 
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and the soil under the same, and the shores thereof. The 
subject of the controversy is one upon which very learned 
lawyers have entertained discordant opinions, and one 
upon which the court itself was divided in opinion ; Jus- 
tices Thompson and Baldwin both dissenting from the 
majority, and the former delivering an elaborate opinion 
in the support of his views, contrary to the views of the 
majority. 

The third case is Pollard's Lessee, plaintiff in error, v. 
Hagan et al., defendants in error, also in the supreme court 
of the United States. This case decides the important 
question, whether the law, as to the rights both of property 
in tide waters, and of sovereignty and jurisdiction over the 
same, in the tf^ew States, is the same as in the original 
States. In other words, whether the former, which had 
been temporarily held by the United States, pass to a 
new State, upon its admission into the union. There was 
also a divided opinion in this case; and the dissenting 
judge, Mr. J. Catron, concludes his opinion by declaring 
the controversy to be the most important ever brought 
before that court, either as it respects the amount of prop* 
erty involved, or the principles upon which the judgment 
proceeded. 

Providaioe, June 1, 1847. 
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INTRODUCTION. 



OF THE RIGHT OF TERRITORIAL JURISDICTION OVER 
THE SEA, ARMS OF THE SEA, AND NATIGABLE RIV- 
ERS. 

As tbe right of property in the sea, arms of the 
sea, and navigable rivers (the subject proposed) is 
involved with the sovereign right of territoricU juris- 
dictioHj and is co-extensive with it,^ the latter sub- 
ject suggests a claim to attention as preliminary to 
an essay in exposition of the law of the former. 

In regard to the jurisdiction of nations and states 
over the open sea^ by virtue of jurisdiction over adja- 
cent territory, it is only necessary to refer to the 
well established rule, that, from its nature, it cannot 
be possessed ; and that it is therefore regarded as 
the common property, as is signified by the common 
term, <^ common highway," of nations. The domin- 
ion of a nation is allowed, however, to extend so far 
from the land as is necessary for its own safety. 

* PollaTd*8 Lessee v. Hagan, 3 How. (U. S.) R. 913 ; App. cxir. 
1 



2 INTRODUCTION. 

The writers upon maritime and international law 
admit, that everj nation has jurisdiction to the dis- 
tance of cannon shot, or maritime league, over the 
waters of its adjacent shores.' The Congress of the 
United States have recognized this limitation, bj 
authorizing the District Courts to take cognizance 
of all captures, made within a marine league of the 
American shores.' The power of a nation within 
its own territory, is absolute and exclusive, and the 
seizure of a vessel within the range of its cannon 
shot, by a foreign force, is an invasion of that terri- 
tory, and an act of hostility.^ It is true, indeed, 
that the maritime authority of a nation, to secure 
itself from injury, may be extended beyond the limit 
of its territory, as in the instance of the acknowl- 
edged right of a belligerent to search a neutral ves- 
sel on the high seas for contraband of war.^ 

History, however, it is well known, alSbrds instan- 
ces in which a greater extent of dominion over the 
sea has been arrogated by nations and states than 
the limit above prescribed, or than that consistent with 
strict justice. The naval strength of England has em- 
boldened its monarchs to attribute to themselves as 
Lords paramount, the whole sea which surrounds 
their island, even as far as the opposite coasts.' 

1 Yattel, 307; Bynk. 61 ; 1 Azani, S04 ; lb. 185. 

* Act of Congress, 1794, o. 50 ; 1 Kent, Comra. 29. 

* Choroh V. Uubbart, 2 CraDch, (U. S.) R. 334 ; 1 Kent, Comm. 96 
^ Church V. Hubbart, ub, sup, 

* Selden's Mare dausum, Im 1, b. 9 ; Yattel, 191 ; 1 Kent, Comm. 
98. 



TERRITORIAL JURISDICTION. 9 

Whatever opinion, (says a modern English writer)/ 
foreign nations may entertain in regard to the valid- 
ity of the claim to an absolute dominion and owner- 
ship over the British seas by the king, yet the 
subjects of the king do, by the common law of the 
realm, acknowledge it, and declare it to be his ancient 
and indisputable right. There are, he says, eminent 
writers upon natural and upon national law, who 
have controverted Selden's doctrines, and have 
denied the King of England's exclusive dominion, 
and consequently his ownership, over the British 
seas ; but however this may be, and probably will 
ever continue, vexata qutesiio between such writers, 
and the writers on the common and municipal law 
of England, the latter, as well as the decisions of 
English judicial Courts, all speak the same language, 
and appropriate the dominion of the British seas iam 
aquuB^ quam soli^ to the king.' 

It is considered just, that the extent of the jurisdic- 
tional claim of a nation should be limited by a due 
regard for its own safety. Kent says, that considering 
the great extent of the line of the American coast, we 
have a right to claim for fiscal and defensive regula- 
tions a liberal extension of maritime jurisdiction, and 
he thinks it not unreasonable to assume, for domestic 

> Hairs Righto of the Sea Shore, &c., 3, 3. 

* 1 Boll. 5 ; Lib. 15, S, 168, 170 ; Lib. 43, 45 ; 3 Leo. 75 ; Co. Litt. 
107, 360, b ; Callis, 17 ; Molloy, 375 ; Black. Comxn. 374 ; Hale, i>« 
Jun Mariiy 11, 18. 
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purposes connected with oar safety, the control of 
the waters on our coast, though included within 
lines stretching from quite distant headlands, as for 
instance, from Cape Ann to Cape Cod, and from 
Nantucket to Montauck Point, and from that point 
to the Capes of the Delaware, and from the South 
Cape of Florida to the Mississippi.^ 

The part of the sea which is not within the body 
of a coiifUy^ is Considered as the <' main sea " or 
ocean ; and such is the interpretation of the words 
^< high seas," in the penal code of the United States.' 
The general rule, as it is often laid down in the 
books, is, that such parts of rivers, arms and creeks 
of the sea are deemed to be within the bodies of 
counties, where persons can see from one side to the 
other. Lord Hale uses more guarded language, and 
says, ^^ the arm or branch of the sea which lies within 
the fauces terns, where a man may reasonably dis- 
cern between shore and shore, is, or at least may &e, 
within the body of a county, and therefore within 
the jurisdiction of the sheriflfor coroner."' Hawkins 
confines it to such parts of the sea, where a man 
standing on the one side may see what is done on 
the other.^ Relying upon these authorities, Mr. J. 



1 1 Kent, Comm. S9. 

^ Hale, De Jure Maris^ Harg. Tracts, 10. See also 3 Black. Comm. 
106 ; United States v. Wiltberger, 6 Wheat. (U. S.) R. 76. 

* Lord Hale, as <up., who cites, Fiuh. Abr. Corone^ 399, 8 Edw. 11. 

* PL Cr. b. 8, ch. 9. 
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Story held, in United States v. Gnish,' that where 
an arm of the sea, creek, haven, basin, or bay is so 
narrow, that a person standing on one shore can 
reasonably discern, and distinctly see, by the naked 
eye objects on the opposite shore, the waters are 
within the body of a county. He did not understand 
the rule to be, that it is necessary, that the shores 
should be so near, that all that is done on one shore 
could be discerned, and testified to with certainty, 
by persons standing on the opposite shore ; but that 
objects standing on the opposite shore might be 
reasonably discerned, that is, might be distinctly 
seen with the naked eye, and clearly distinguishable 
from each other. He held in this case, that the 
County of Sufiblk in Massachusetts, in which the 
city of Boston is included, extends to all waters be- 
tween the circumjacent islands, down to the Great 
Brewster, and Point AUerton. Among the several 
islands further out towards the ocean than others, is 
the Great Brewster on which the principal light- 
house stands. The extreme point of the main land, 
jutting from the southern coast opposite to this light- 
house, is called Point AUerton, and the distance 
between them is about one mile and a quarter. 
Processes from the State Courts of the county of 
Suffolk, have been at all times, without objection, 

■ United Stetos v. Gnisb, 6 Hmod, (Cir. Co.) R. S90. 
1* 
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served as far down as the Great Brewster ; but not 
belowJ 

In Cornfield v. Coryell,' the question was pre- 
sented whether, admitting the locus in quo^ in which 
certain proceedings complained of took place, to be 
within the territorial limits of New Jersey, it was 
within the county of Cumberland. The boundaries 
of this county towards the bay are thus described by 
the act which created it : " then bounded by Cape 
May county to Delatoare bay^ and then up Delaware 
bay to the place of beginning," Mr. J. Washington 
said, that if the opinion of the Court upon the ques- 
tion as to the construction of the original grant of 
Charles IL to the Duke of York, was correct, it 
would seem to follow, that the western boundary of 
this county extends to low-water mark on Delaware 
bay ; the expression " to Delaware bay," implying 
nothing more than to the east side of that bay, 
which the law extends to low-water mark. The 
learned Judge, howerer, did not mean to give any 
decided opinion on this point, because, in the first 
place, if there was any weight in his suggestion, the 
legislature of the State could at any time, should it 
be deemed necessary, define with greater precision 
the limits of the county bordering on the bay ; and 
secondly, because it was not necessary to decide the 
point in the case before him. 

* Uoited States v. Crush, 6 Mason, (Cir. Co.) R. 290. 

* Cornfield v. Coryell, 4 Wash. (Cir. Co.) R. 384. 
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It is clear, therefore, that "navigable" rivers 
which flow through a territory, belong to the juris- 
diction of the sovereign of the territory adjoining. 
The well settled rule of the law of nations, is, that 
where an arm of the sea or a river is the boundary 
between two nations or states, if the original right 
of jurisdiction is in neither, and in the absence of 
any convention respecting it, each holds to the mid- 
dle of the stream.^ The true line of territorial boun- 
dary between the United States and the British 
Provinces in the bay and waters of Fassamaquoddy, 
is the middle of the stream or channel, between the 
territories of the two countries; inasmuch as the 
treaty of 1783 containis nothing definite on the sub- 
ject, and fixes generally the eastern boundary line 
of the United States on the bay of Fundy, of which 
Fassamaquoddy bay is part.* 

But where one State is the original proprietor, 
and grants the territory on one side only, it retains 
the river within its own domain, and the newly 
established State extends to the river only, and the 
low-water mark is its boundary. This was held by 
the Supreme Court of the United States, in reference 
to the river Ohio, of which the State of Virginia was 
the original proprietor, and granted the territory on 
one side only to Kentucky ; and the grant to Ken- 
tucky, it was held, did not include a peninsula, or 

1 Vattel, B. 1, oh. 39, b. 266, 274 ; Marten, B. 4, ch. 3, 8. 3, 4, 5. 
* The Schooner Fame, 3 Mason, (Cir. Co.) R. 147. 
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island, in the western, or northwestern bank, sepa- 
rated from the main land by a channel, or bayoii^ 
which is filled with water only when the river rises 
above its bank, and is, at other times, dry.^ If a 
river subject to tides, constitute the boundary of a 
State, and at flood the waters flowed through a nar- 
row channel, around an extensive body of land, but 
receded from the channel at ebb, so as to leave the 
land surrounded at high water connected with the 
main portion of the country ; this portion of the ter- 
ritory would scarcely be considered as belonging to 
the State on the opposite side of the river, although 
that State should have the jurisdiction over, and the 
right of property in, the river.' When the States of 
Maryland and Virginia ceded to Congress the por- 
tions of the territory embracing the river Potomac 
within their limits, whatever the legislatures of those 
States could have done by their joint will, after that 
cession, could be done by Congress, subject only to 
the limitation imposed by the acts of cession.' 

The principal question in Cornfield t;. Coryell, in 
the Circuit Court of the United States, for the third 
Circuit,^ was as to what were the boundaries of the 



^ Handly's Lease v. Aothooy, 5 Wheat. (U. S.) R. 374, recognized 
as authority in the case of the Schooner Fame, vb. sup, 

* Handly*8 Lessee, &c , ub. svp. 

* Georgetown ». Alexandria Canal Co. 18 Peters, (U, S.) 91. 

* Cornfield v. Coryell, 4 Wash. (Cir. Co ) R. 384. 
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State of New Jersey on the Delaware bay and river, 
under the grants of Charles II. to the Duke of York, 
and the grant of Charles to the proprietaries of 
Pennsylvania; and what are those boundaries in 
consequence of the Revolution, and the treaty of 
peace. The following were the views of Mr. J. 
Washington : — "The grant from Charles II. to his 
brother, the Duke of York, of the territory of which 
the present State of New Jersey was a part, dated 
the 12th of March 1663-4, was of all that territory 
lying between the rivers St. Croix adjoining Nova 
Scotia, and extending along the sea coast southerly 
to the east side of Delaware Bay, together with all 
islands, soils, rivers, harbors, marshes, waters, lakes, 
fishings, huntings and fowlings, and all other royal 
ties, profits, commodities, hereditaments and appur- 
tenances to the same belonging and appertaining, 
with full power to govern the same. 

« The grant of the Duke of York dated the 24th of 
June 1664, to Lord Berkley and Sir George Carteret, 
after reciting the above grant, conveys to them all 
that tract of land lying to the westward of Long 
Island and Manhattan's Island, bounded on the 
east, part by the main sea, and part by Hudson's 
River, < and hath upon the west Delaware bay or 
river, and extended southward,' &c. with all rivers, 
fishings, and all other royalties to the said premises 
belonging, &c. 

" There is no material difiference between these 
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grants as to the boundaries of New Jersey on the 
westward; and we are of opinion that, although the 
rule of the law of nations is, that where a nation 
takes possession of a country separated by a river 
from another nation, and it does not appear which 
had the prior possession of the river, they shall each 
extend to the middle of it ; yet, th^t when the claim 
to the country is founded, not on discovery and oc- 
cupancy, but on grant ; the boundary on the river ^ 
must depend upon the just construction of the grant, 
and the intention of the parties, to be discovered 
from its face. Taking this as the rule, we think the 
claim of New Jersey under these grants to any part 
of the bay or river Delaware below low-water mark 
cannot be maintained. The principle here suggested 
is, we conceive, fully recognized and adopted by the 
Supreme Court in the case of Handly's Lessee t;. 
Anthony.* Neither do we conceive that the limits 
of the State can, by construction, be enlarged in 
virtue of the grant of all rivers, fishings, and other 
royalties ; which expressions ought, we think, to be 
confined to rivers, fishings and royalties within the 
boundaries of the granted premises. This appears to 
have been the opinion of the crown lawyers, who 
were consulted more than a century ago respecting 
the boundaries of New Jersey and Pennsylvania, 
and this too after hearing counsel upon the question. 

1 5 Wheat. 374. 
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Their opinion was, that the right to the river Del- 
aware, and the islands therein, still remained in 
the crown.^ 

<' Notwithstanding this objection to the title of New 
Jersey, whilst a proprietary government, to any part 
of the bay and river Delaware, it seems that the 
proprietaries of West Jersey claimed, if not the whole 
of the river, a part of it at least below low-water 
mark, as far back as the year 1683, as appears by a 
resolution of the assembly of that province in that 
year, < that the proprietary of the province of Penn- 
sylvania should be treated with in reference to the 
rights and privileges of this province to, or in, the 
river Delaware.' 

" By certain concessions of the proprietaries, free- 
holders, and inhabitants of West New Jersey, some 
time about the year 1767, they granted that all the 
inhabitants of the province should have liberty of 
fishing in Delaware river, or on the sea-coast. 

<< In 1693 a law passed in that province, which 
enacted, that all persons not residing within that 
province, or within the province of Pennsylvania, 
who should kill, or bring on shore any whale, in 
Delaware Bay^ or elsewhere within the boundaries 
of that govemmenty should be liable to a certain 
penalty. 

<^ In the year 1771 another act was passed for im- 



' See Chalmers'B Opinions 
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proving the navigation of the Delaware river, and 
in 1783 another act was passed which annexed all 
islands, islets, and dry land in the river Delaware 
belonging to the State, as low down as the State of 
Delaware, to such counties as they lay nearest to« 
And in the same year, the compact was made be- * 
tween the States of New Jersey and Pennsylvania, 
by which the legislatures of the respective States 
were authorized to pass laws for regulating and 
guarding the fisheries in the river Delaware, an- 
nexed to their respective shores, and providing that 
each State should exercise a concurrent jurisdiction 
on the said river. 

<' These acts prove, beyond a doubt, that the pro- 
prietaries of West New Jersey, from a very early 
period, asserted a right to the river Delaware, or to 
some part thereof, below low-water mark, and along 
its whole length ; and since the western boundary 
of the province, under the grant to the Duke of York, 
was precisely the same on the bay as on the river, 
it may fairly be presumed, independent of his grant 
to the proprietaries in 1680, and the concessions 
made by them in the year 1676, that this claim was 
extended to the bay, for the purposes of navigation, 
fishing and fowling. 

<^ In this state of things the revolution was com- 
menced, and conducted to a successful issue ; when 
his Britannic majesty, by the treaty of peace, ac- 
knowledged the several States to be sovereign and 
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independent, and relinquished all claims, not only 
to the government, hut to the propriety and territo- 
rial right of the same. The right of the crown to 
the hay and river Delaware being thus extinguished, 
it would seem to follow, that the right claimed by 
New Jersey in those waters, was thereby confirmed ; 
unless a better title to the same should be found to 
exist in some other States. Whether the claim of 
New Jersey extended to the middle of the bay, as 
we see by the compact with Pennsylvania it did to 
the middle of the river, is a question which we have 
no means of solving : but that the proprietors and 
inhabitants of West New Jersey made use of the 
bay, both for navigation and fishing, under a claim 
of title, from a period nearly coeval with the grants 
of the province, can hardly admit of a doubt. This 
right, indeed, is expressly granted by the Duke of 
York to William Penn, and the other proprietaries 
of West New Jersey by his grant, bearing date the 
6th of August, 1680. It contains a grant, not only 
of all bays and rivers to the granted premises belong- 
ing j but also the free use of all bays and rivers lead- 
ing into, or lying between the granted premises, for 
navigation^ fishings or otherwise. The only objec- 
tion which could have been opposed to the exercise 
of those acts of ownership under this grant was, that 
the duke had himself no tide to the bay and river 
Delaware, under the royal grant to him. But the 
presumption is, nevertheless, irresistible, that the 
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benefits ioteoded to be bestowed bjr this grant, and 
which were coafiraied by the other acts of the pro^ 
Fincial governiBent befoie noticed, were considered 
hy the inhabitants of the fvoyince as b^ng too valu-i 
able not to be enjojed by them. This use of the 
bay and river amounted to a» appropriation of the 
water so itsed»^ and this title became, as has befbre 
beeft observed, indefeasible, by the treaty of peace, 
except as against some other State having an equally 
good, or a better titfo. 

^^ How far this title in New Jersey may be affected 
by the grants of the Duke of York to. William Fenn 
in 1682, of the tsB0% of country which now fbrms 
the State of Delaware, it wouU be improper, in this 
ease, to decide. But that the use of the bay fbi 
navigation and fiskuAg was claimed and enjoyed by 
the inhabitants of that province under those grants, 
is as fairly to be presumed, as that it was so claimed, 
and used by the inhabitants of New Jersey. And 
we are strongly inclined to think, that if the right of 
the former of these States to the bay of Delaware, 
was founded on no other title than that of appro- 
priation, by having used it for purposes of navigation 
and fishing, the effect of the revolution^ and of the 
treaty of peace> was to extend the limits of those 
States to the middle of the bay, from its mouth up-^ 
wards." * 

> Vattel, b. 1, ch. 99, see. 2, 66. 

* See also Beonet v. Bogge, 1 Bald. (Cir. Co.) R. 60. 
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Although by the law of nations, in the absence ojf 
any conveation or Q^aty, nations ot* states separated 
by a river or bay hkve each an absokrte territorkd 
jurisdiction only to the middle of the IsaiBe, nteniiig 
the line at tow^water mark ; yet it is not inconsis- 
tent with this doctrine, that the right to the use of 
the whole river or bay, for the purpose of navigation, 
trade and passage, may be common to both nations. 
Such a right does not destroy the territorial jurisdic- 
tion to the middle of the stream ; but it is in the 
nature of an easement, as it is called at. the common 
law, or a servitude, as it is called in the civil law. 
It is like the right of a highway, or private way, over 
the land of another. This right of passage and navi- 
gation must exist, as a common right, in all those 
cases where such a passage or navigation is ordina- 
rily used by both nations or states, and is indispen- 
sable for their common convenience, and access to 
their own shores. A river or bay may be so narrow, 
or irregular, or so liable to difficulties from winds, 
waves, and currents, that it cannot be navigated by 
either nation or state, without the necessity of the 
right of passing over the whole waters at all times. 
If, in such case, no exclusive right is recognized in 
either nation or state, the constant use by both is 
conclusive proof of a common right of passage and 
navigation in both.^ And, in this country, if a State 

' Opinion of Story, J. in the osae of the Schooner Fame, 3 Mason, 
(Cii; Co.) R. 147. 



16 INTRODUCTION. 

is bounded by low-water mark on one side of a nav- 
igable river, the people of such State have a right to 
the free use of the surface of the whole of such river, 
for navigable purposes.^ 

> See postf Cbap TV. 
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CHAPTER I. 

RIGHT OF FROPERTT IN TIDE WATERS, &C. BT TH£ 
aVIL LAW AND BT THE COMMON LAW. 

The claim of the citizens and inhabitants of a state 
or country to the free use of the waters of the sea 
and their shores, for private advantage, is so obvi- 
ously dictated by the law of nature, that in the first 
ages of all countries, they have been left open to 
public use.^ It is either so directed by the positive 



^ See opinion of BeBt, J., in Blnndell v, Catterall, App. p. vii. No 
Bentiment appears more natural, than that the ocean, like light, is for 
the common henefit : 

" Why do yoa Tefkie me tpaier 7 Water is 
The eonuMnrigrfu of iH." — Ooid, 

'* Who ean forbid, fram light to kindle light t 
And who 'd, for the Oeein, waters keep in store 7 " 

2* 
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codes of law, or so made obligatory by the acknowl* 
edged customary or common law, of every enlight- 
ened nation. Thus, under the jurisprudence of 
Justinian : 

Et quidem naturcdi jure communia sunt omnium 
luec ; aer^ aqua prqfluensj et mare et per hoc littora 
maris. Nemo igitur ad littus maris accedere prohi- 
betur.^ 

<< And truly by natural right, these be common to 
all ; the air, running water, and the sea^ and hence 
the shores of the sea. Nobody is therefore prohib- 
ited to come to the sea shore." 

Flumina autem omnia, et portus publica sunt, ideo- 
que jus piscandi omnibus commune est in portufiumi- 
nibusque.^^ 

" Also all rivers and ports are public, so that the 
right of fishing in a port and in rivers is common to 
all." 

Littorum quoque ususpublicus est et juris gentium j 
sicut et ipstus maris, et ob id cuUibet liberum est 
casam ibi ponere in quam se recipiat : sicut retia sic- 
care et ex mari deducere.^ 

" And by the law of nations the use of the shore 
is also public, and in the same manner as the sea 



Most. 3, t. 1,8. 1. 

*In8t. 2, t. 1,8. 1. 

* lb. And 866 Dig. b. 43, t. 19, 13, 14 ; Zoncb, El Juris, Description 
Juris et JudicU MariUmif Part l^ a. 5 ; 8 Domat, Cbil Law, 383, 
b. 1, t. 8, 8. 1, 3. Ciril Codd of Loaiaiftna. 
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itself, and for this reason any person is at liberty to 
place a cabin there, in which he may harbor himself, 
and for the like reason to dry nets and draw them 
from the sea." 

The common law of England differs, and in some 
respects is at variance, with the doctrine of the civil 
law, as there will be occasion to notice in subsequent 
pages ; but one essential difference it is proper here 
to notice. It clearly appears^ from the above passa- 
ges from the civil law, that the waters of the sea 
and the shores of the same are subject to be used in 
common by people generally; every person being 
equally entitled to the benefit to be derived from 
fishmg, drawing and drying nets, and navigation. 
They were expressly denominated by the Roman ju- 
rists, res comtnunesj and considered as res omnium^ in 
respect to their use and benefit, but in respect to 
property as res nuUius^ Praj^tas autem eorum potest 
intelligij nuUius esse.^ By the common law, the 
waters of the sea and the shores of the same are as 
much subject to public use as they are by the civil law; 
but the essential difierence above referred to between 
the two, relates to what is just mentioned as the 
doctrine of the civilians, viz. : that such waters are 
the property of no one. The policy of the common 
law is to assign to every thing capable of occupancy 
and susceptible of ownership a legal and certain 

^ Taylor's Sam. of Roman Law, S46. 
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proprietor, and accordingly makes tiiose things which 
from their nature cannot be exclusively occupied and 
enjoyed, the property of the c^overv^n* 

The king, in England, is regarded as the vntMr-^ 
sal occupant^ and the presuaiption is, that all property 
was originally in the crowm Hence it is said, tbat 
all lands are holdett mediately or immediately from 
the crown, and that the kidi; has the iibsfolutum et 
iiredum dominium^ *^ a fiction of law adopted, not 
for the aggrandicemetit of the throne, but for the 
bene^t of th« subject.^ The right of propekty in the 
tide waters of England is, moreover, vested in the 
king, not merely on the principle, th&t he is the uni^ 
versal occupant, but on the principle of his beikig 
the fountain from whence, in contemplation of law, 
all authority and privilege proceed. <' Touching," 
says Callis, <<our Mare Anglkumj in whom the 
interest therein is, and by what law the government 
thereof is, the king hath therein these powers and 
properties : L Imp^um regale. 2. Poieslatem lego* 
lent. 3w Proprietatem tarn soli quam aqnee. 4. Pos^ 
sesswnem et prqficuum tarn reale ijuam personate ^^^ ^ 

To the king of England is, therefore, not only as« 
signed the sovereign dominion of the sea adjoining 
the coasts, and over the arms of the sea, but in him 
is also vested the right of property in the soil thereof. 



j^^ 



1 Bract. L. 3, s. 130 ; 3 Bac. Abr. 177 ; 9 Roll. Abr. 168 ; 3 Bla. 
Comm. U, 104 ; Hale, De Jure Maris. 
s Callk on Sewm, SS^ 
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Proprietas tarn soli quam aqwB. It was resolved in 
the case of the Royal Fishery of the river Banne, 
in Ireland, that the sea is not only under the domin- 
ion of the king (as is said 6 Rich. 2 Fitz. Protect. 
46 — the sea is of the legiance of the king as of his 
Crown of England), but it is also his proper inherit- 
ance, and therefore the king shall have the land 
which is gained from the sea (Dyer, 15). Also the 
king shaU have the grand fishes of the sea (whales 
and sturgeons) which are royal fish. And all ports 
and havens which are ostuB et janiuB regnij appertain 
to the king, because he is custos totius regnV In 
the case of the Attorney General v. Richards, in the 
exchequer, the information stated, that by the royal 
prerogative, the sea and the sea coasts, and as far 
as the sea flows and reflows, between the high and 
the low-water marks, and all the ports and havens of 
the kingdom, belong to his majesty, and ought to be 
preserved for the use of his majesty's vessels and 
others, and that his majesty has the right of superin- 
tendency over them for their preservation.^ 

But although the dominion over, and the right of 
property in the waters of the sea and inland waters 
of the sea are in the crown, yet they are of common 
right public (as by the civil law) for every subject 
to navigate upon, and to fish in, without interrup- 
tion ; with the exception only of royal fish^ the 

* Csae of the Royal Fishery in River Banne, Daviee, R. 140. 

* Attorney General o. Richards, 1 Anst. R. 603. 
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king's right to which is founded upon the considera- 
tion of his guardianship of the seas^ and his f^otec- 
tion thereof against pirates. And although the 
right of property In the sail covered and flowed by 
those waters^ is in the king to high-water mark ; 
yet the shore, or the land which is between the high 
and low-water marks,^ is also of common right pub- 
lic* The maxim is, Rex in ea habet preprietam, sed 
papulus habet usum ibidem necessariUm ; ^ the king 
has the property^ but the people have the use nece^*- 
sary. The rights of use are considered to emanate 
from the king to his sul^'ects, who, by virtue of theif 
subjection, become entitled to the free and uninter- 
rupted enjoyment of what are deemed inherent prit* 
ileges. These inherent privileges are those of navi-^ 
gatton^ and fishery/ privileges which are classed 
among those public rights denominated jura puhticA, 
or jura communia^ and thus are contradistinguished 
from y»ra corofUBy or the private rights of the crown** 



* See post. Chap. HI. 

* Besides tlie feregoing aothontiea^ se^ 5 Com. Dig. 10$ ; 10 Rep. 
141 ; Sid. R. 140 ; Salk. R. 357 ; Lord Fitzwalter's Case, 1 Mod. R. 
105 ; Rex v. Smith, 3 Doug. R. 441 ; Sir Henry ConstaMe's Case, 
5 Ce« R. 107 ; and the opinions of the serertil Judges in the more 
modern ease, ^undell v. Catterall, la the King's Bench, App. p. i ; 
Stratton v. Brown, 4 B. & Cress. R. 486 ; S. C. 10 Eng. Com. Law, 
R.385 ; Somerset (Duke of) v. Pogwell, 5 B. & Cress. R. 883. 

* Callis on Sewets, 55» 

* See poitf Chap. IV. 
' See poUf Chap. Y . 

* Schaltes on Aqoalio Rights^ 
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They are said to exist of comvton rightf which» ac- 
cording to Sir Edward Coke, ia oolj another epithet 
for eommon Jona.^ The coniBnoa law of England ia 
kaoiWA by the yarious appellationa of << right,'' 
<< commoii right," «^ pwhlic right," and ^' communis 
/u^tftfMu" When, th.erefoie, it ia said, that a man 
has a thing by oeoiaioa rights it is imd^stood, that 
he has it by the coMmoa* law.. The cemmoo law is 
fortheraiore denominated ^ commoa light," because 
it ia the ooaunoa huthright or inheritance which the 
people have fin the pi oteetion and safeguard of theiv 
pr)?ileges.^ And it is the exceUency, says Sir Ed* 
ward Coke» of the common law, that the receding 
from the true inatitution ^mw( introduces many in-> 
conveniences^ and that the observation of it is alway9 
accompanied with peace and quiet,, the end and 
centre of aU human laws.'' 

The right of property in tide waters, and in th^e 
soil and shores thereof, is primd facie vested in the 
king, to a great extent at least, as the representative 
of the puhlic.^ To such an ettent, that to. the rights 
of navigation and fishery he has no othex claim than 
such as he has as protector, guardian of trustee of 
the common and public rights^ Hence the king has 
no authority, and since Magna Charta, has never 
had, to obstruct navigation, or to grant an e^Gki9ivQ 

^ lb. ; S Inst Expos, oq Mag. Charta, 6, 91. 

* 2 Inst. 56. 

* Epist. to 4 Rep. 
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right of fishing in an arm of the sea. The king's 
property in the sea, tide rivers, creeks, &c. is aptlj 
compared by Lord Hale to the ownership of lords of 
manors in the common waste lands of the manor. 
The soil and freehold of the waste belong to the 
lord, but subject to certain rights of the manorial 
tenants ; such as common of pasture, piscary, tur- 
bary, &c., claimed and enjoyed by them by the cus* 
tom of the manor, in and out of such waste lands. 
So the king is lord of the great waste of the sea, 
subject to certain beneficial rights of fishing and 
navigation immemorially enjoyed by his subjects 
therein, by the custom of the realm, which is the 
common law.^ ' The important doctrine, that public 
rights, and such things as are materially dependent 
upon them, cannot be alienated by the crown, seems 
to have been established at a very early period. 
. The rule, as laid down by Bracton, is, that these 
things which relate particularly to the public good 
cannot be given, sold, or transferred by the king, or 
separated from the crown. " Resfiscoiis dart nonpo- 
test J nee vendi, nee ad alium transferri a principe vel a 
rege regnante et qtuBfaciunt ipsam coronam, et eommu- 
nem tUilitatem respiciunt.^^ ^ The same rule was also 
admitted by the feudal law : << Res ad eoronam re- 
gisj vel tUUitalem publicam pertinentes inter sacras 



^ Hale, De Jure Maris, 11. 
* finusl. L. 3, c. 6, s. 7. 
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numeraniur ; neque recte in feudam dantur et quasi 
sacrce dicfintwr.^^ Hence the people of England 
are not only, primAfouie^ entitled to the use of the 
sea, &c. for the pnrposes hereafter to be considered, 
but their right in this respect cannot be restrained 
or counteracted by anj rojal ^ant, on the ground 
that the king is the legal and sole proprietor. In 
favor of this view of the subject, we have the trea- 
tise of Lord Hale, and also the opinion of one of the 
modern Judges of the King's Bench, (Mr. J. Bajle j), 
who sajs, << manj of the king's rights are, to a cer* 
tain extent, ibr the benefit of his subjects, and that 
is the case as to the sea, in which all his subjects 
have the right of navigation and of fishing, and the 
king can make no modern grants in derogation of 
those rights.^ It is unquestionably true, as regards the 
authority of the crown, as was asserted by one of the 
learned judges in Browne v. Kennedy, in Maryland, 
that " the subject has, de commune jure^ an interest 
in a navigable stream, such as a right of fishery and 
of navigation, which cannot be abridged or restrained 
by any charter or grant of the soil or fishery, since 
Magna Charta at least." ' The king may doubtless 

' Crag. Job Fend. L. 1 ; Sholteaoii Aqaatio Rights. 

' See o^ion of Bayley, J., ia Bluadell o. Catterall, 5 B. & Aid. R. 
91, and App. p. xzx, zzzi. 

' Browne «. Kennedj, 6 H. It Johns. (Md.) R. S03. No grant, 
therefore, by the king, befi^re the R«TolEtion, oan be set op in this 
ooiutry* It is indeed tnie, that the crown had originally the power to 
defeat and restrict the pvblio right of. fishing, for it is proTsd by the 

3 
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grant the stnl covered by tide water to an individual, 
but the right of the grantee is always subservient to 

priyate righto which dow exist in England, aisd which have ever been 
recognized as Talid. In the Statute 2 Hen. VI. c. 15, A. D. 1423, 
which prohibito the standing of nets oTer thwart riyers, there is a 
saving to the king's liege people of" their right, 4itle, and inheritance 
in their fishings.'' Blackstone assumes, that the crown had this power, 
but thinks that the exercise of it was prohibited by the charter of king 
John, and the subsequent charter of Hen. III., by which even all grants 
of private fisheries made under Richard I. were annulled ; so that, he 
concludes, an exdnsive right of fishing in a public river ought now to 
be at least as old as the reign of Hen. U. (2 Black. Comm. 39). But 
private righto in rivers, and consequently righto of fishing, were 
restricted by statutes of a later date, which prohibited all wears, kidels, 
&c, and the raising or enlarging of any built since the reign of Ed. I. 
25 Ed. IIL c. 4 ; 1 Hen. IV. c. 12 ; 12 Ed. IV. c 7. (See these acto 
refened to in 20 Loud. Law Mag. 325, and in the case of Chester 
Mill, upon the river Dee, 10 Rep. 137 ; Williams v. Wilcox, 8 Adol. 
& £11. R. 314). By the stotute above referred to of Hen. VI. o. 15, 
all standing or fixed nets over thwart rivers are prohibited, with the 
saving of existing righto. By 3 Statute of Jac. I., c. 12, wears all along 
the coast, or within five miles of any haven, sire prohibited in favor of 
the breed of fish. Now in strictness (see 28 Lpnd. Law Mag. rap.), 
the enactmento cited above extend only to prevent the inclosing of nav- 
igable rivers and the destruction of the fry and breed of fish, but in 
practice, and in favor of the public right, they have been carried further, 
and they have accordingly been held, to prevent the croum from grant* 
ing any right of fishery, should the same not require the erection of 
any wear, or permanent or stationary net, for it is clearly the common 
law understanding, that a private and several right to fish in a naviga- 
ble river, must have its origin hef&re Magna Charta (See Carter v. 
Murcot, 4 Burr. R. 2162). In the article referred to in the Lend, l^aw 
Mag. sup,y the writer, after an attentive study of the authorities, con- 
cludes, that if a private right of fishing be proved, it must be presumed 
to have originated before Magna Charto, and then the crown was un- 
restrained. In Williams «. Wiloox, (6 Adol. & £11. 314), it was held, 
that a wear appurtenant to a fishery, obstructing the whole or part of 
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the public rights above mentioned.^ "The soil,'' says 
Mr. J. Best, " can ooly be transferred, subject to this 
public trust; and general usage shows, that the 
public right has been excepted out of the grant of 
the soil." » 

The law, as applied in the court of Exchequer, 
is, that where a part of the sea-coast or shore, being 
the property of the crown, and gWmg jus privatum to 
the king, is granted to a subject for public uses, and 
to be enjoyed so as to be detrimental to the jus pub- 
licum therein, such grant is void as to such parts as 
are open to such objection, or if acted upon so as to 
effect a nuisance by working injury to the public 
right ; or it is a grant which does not divest the 
crown or invest the grantee.' The crown may, by 
letters patent, grant to a municipal corporation, or 
the corporation of a town or borough which is caput 
partus, all the land which is between high and low- 
water marks; but the sulgect matter of grant, as 
being 3i jus privatum in the king, must be subject to 
the jus publicuMj or public right of the people to the 
passing and repassing over both land and water.^ 



A DftYigable river, is legal, ^granted bj the crown ^ore the com- 
mencement of the reign of Ed. I. And see pott^ Chap. II. and Chap. 
V. on the Pnblio Right of Fishery. 
1 See postt Chap. VIL 

* Opinion of Best, J., in Blondell o. Cattetall, sup. See also Mayor 
of Ckilchester v. Brooke, 9 Jur, 1090 ; Q. B., 6 Harr. Dig. 781. 

* Attorney General v. Parmeter, 10 Price, (Eichr.) R. 378-411. 
^ Attorney General v. Burridge, 10 Price, (Ezchr.) R. 360-377. 
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BuUdmgs, erections, and enclosures between high 
and low*water marks in the harbor of Portsmouth, 
interrupting the flux and reflus of the tide, were 
abated by a decree of the court of Exchequer as a 
nuisance, where made under sanction of the corpora- 
tion, haying a grant from the crown by charter.^ 
Grants of the crown for the benefit of the king, by 
augmenting the revenue, founded on inquisition ad 
quod damnum^ must be conformable with the find- 
ing — must be for the advantage of the crown — * 
must be acted uppn promptly — must be upheld by 
possession and enjoyment — and the grantees must 
fulfil all continuiqg considerations, or the right of 
possession will not pass thereby from the crown.* 

Bathing in the sea and in tide rivers, it seems, by 
a divided opinion in the court of King's Bench, in a 
modern case (Blnndell t^. Catterall, 1821),^ is held 
not to be so far a common right, as to justify thq 
pubfic in passing over land which is private property, 
in order to gain access to the water adjacent, for that 
purpose. The plaintiff in this case, who resisted 
the right claimed, was the lord of a manor bounded 
on the river Mersey, an arm of the sea. As lord of 
the manor he was owner of the shore under an early 
grant from the crown to low-water mark, and under 

which grant he had the exclusive right of fishing on 

, ' — ■■ -i I III II i-- — 

^ Attorney General v. Paimeter, rap. 

* Hi. And see poU^ Chap. VIL 

* Blnndell v. Cattenl^ reported at length in App. p. L 
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the shore with stake nets. The defendant was a 
servant at an hotel erected upon land fronting the 
shore, and bounded by high-water mark ; the pro- 
prietors of which hotel kept bathing machines for the 
use of persons who resorted there, who were driven 
bj the defendant in such machines across the shore 
into the water for the purpose of bathing. No bath- 
ing machines had ever been used upon the part of 
the shore in question before the establishment of the 
hotel ; though it was proved, that it had been cus- 
t<»nary for people to pass it on foot, for the purpose 
of bathing. The defendant contended for a common 
law right for all the king's subjects to bathe on the 
sea-shore,, and to pass over it for that purpose on foot 
and with horses and carriages. By three of the 
learned judges against one, it was held, that no such 
general right in the king's subjects to frequent the 
shore for the purpose of bathing existed. Best, J., 
was in favor of the right of the defendant ; but Abbott, 
C. J., and Holroyd and Bay ley, Js., held, that the 
plaintiff should recover. The dissenting judge 
reasoned upon the broad grounds of the sea being 
the highway of the world, of the importance of a 
free access to it, and of the necessity of the right to 
bathe in it, as essential to the health of many per- 
sons. "By bathing," said he, "those who live near 
the sea are taught their first duty, namely, to assist 
mariners in distress. They acquire by bathing con- 
fidence amidst the waves, and learn how to seize 
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the proper moment for giviog their assistance." He 
relied upon the authority of Bracton — Riparum 
eiiam ususpuhlicus est dejure gentium^ sicut ipsitts 
Jluminisj which Bracton, said he, made part of his 
book, de legibus consuetudinibus Anglue. The ma- 
jority of the judges denied the authority of Bracton, 
as he had not only quoted, but interpolated his doc- 
trine from the civil law, and they considered, that the 
ci^ law and the law of England, in respect to the 
passage quoted, did not agree. The to{MC urged at 
the bar, and by Mr. J. Best, of public ctmvenience^ 
met with no favor from the majority of the court, 
who held, that public convenience must, in all cases, 
be viewed with a due regard to private property, 
the protection whereof was << one of the distinguish- 
ing characteristics of the law of England." ^ 

The above case is the first in which the right of 
the public, by the common law, to make use of the 
shores of the sea for the purpose of bathing, was 
ever brought in question, and the decision in the 
case has been earnestly and ably protested against 
by Mr. Hall.^ The silence of the books, he argues, 
may in some cases be alleged to testify to the extreme 

II I ■■■■ |.|..1W«1I1I. IM III! I »- 

^ The argmnent of Mr. J. Best, drawn from incowoemmce to the 
pablic, in being cat off from the common use of the shore for the highly 
beneficial use of bathing, is certainly forcible in law, — Argumentvm 
d> incanvenierUi phuimvm valet in lege. Co. LHt 97, I5f , b. 

' An Easay on the Rights of the Crown and the Privilegea of the 
Sobjeet, in the Sea Shores of the Realm. By Robert Gream Hall. 
London, 1830. See ante, Prefaee, 
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certainty of, and general acquiescence in, a right ; 
and he considers the case of Blundell v. Catterall to 
be one of those cases. The right in question, he 
contends, was a case of ctistomj and if the practice 
of bathing had generally prevailed, time out of mind, 
throughout the realm, the silence of the books gives 
consent rather than denial. The authority of Brae- 
ton, he contends, to make use of the shore, might be 
deemed good authority for all such customary uses 
made of it as are uncontradicted by the books, and 
not incompatible with other unquestionable rights, 
or the known law of the land ; and it would have 
been more singular if the civil and British laws had 
not agreed in throwing open the sea-shore, for pur- 
poses of public use, common to all mankind. Men 
were used to bathe and swim long pior to the writ- 
ten codes of Rome or England ; the tmstom preceded 
the law, and that which Roman law may have sanc- 
tioned by book, may have been already custom, that 
is, common law, in England. In some points, respect- 
ing the use and property of the sea-shore, the Roman 
law and the common law of England do disagree ; 
but this is no evidence, that they do not agree in 
other points ; and, as they do agree in the common 
right of fishing, why may they not agree in the com- 
mon right of bathing. The habit of bathing is at 
least coeval with fishing and navigation, two ac- 
knowledged ^^ common uses " of the sea-shore. In 
relation to the admission of Mr. J. Holroyd, that 
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there may possibly be a local usage or custom of 
bathing, Mr. Hall says, — *^ The inhabitants of the 
sea-coast are, in fact, the only class of the commu- 
nity >who^A in the sea, or on the sea-shore, and yet 
it is not a locals but a public and general common 
law right of fishing ; and the custom of bathing is 
as general among the inhabitants of the sea-coast as 
fishing. It would be strange, therefore, to denomi- 
nate the one custom a general^ and the other customi 
(which is at least equally general amongst the same 
class of persons) a local custom." Such is an im- 
perfect outline of Mr. Hall's critical remarks upon 
the reasoning of the majority of the court, in Blun- 
dell r. Catterall ; and the reader will do well to con- 
sider his line of argument in connection with the 
opinions of the judges constituting the majority, as 
given in full in the case which will be found in our 
Appendix.^ 

The reader will bear in mind, that the title of the 
lord of the manor in the above case to the absolute 
ownership of the shore, comprehends, it was taken 
for granted, an exclusive right of fishing with stake 
nets ; and, therefore, the question was, whether the 
private ownership of such shore, coupled with an 
exclusive right of fishery with stake nets, was sub- 
ject to a common law right of bathing. The court, 
as Mr. Hall says, did not confine themselves to the 

^ App. p. i. 
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narrow ground of the incompatilnlity of the bathing 
with carriages, or on foot, in a place where a private 
&herj with stake nets, existed ; but on the con- 
trary, they decided upon the broad ground, that a 
general common law right did not exist at all by 
ancient custom, of frequenting the shore for bathing. 
It may be inquired, why should not a common cus- 
tom of bathing upon the shore be entitled to as much 
respect as the common custom of fishing ? There is 
no doubt, that the public have a right to take shell- 
fish on the shore, though the right of soil in the shore 
happens to be private property. To exclude the 
public from such fishing, there must be proved, be* 
sides the mere ownership of the soil of the shore, 
what 18 denommated a several fishery, or, in other 
words, a sole and exclusive right of fishery, in the 
riparian proprietcnr. Grant of the soil does not 
necessarily convey a peculiar privilege to fish between 
high and low-water mark, because all the king's 
sul^ects would have a right to fish there, unless a 
particular person was entitled to it by specific grant. 
A public right to dig lor shell-fish in a part of the shore 
which had become private property was recognized 
in the case of Bagott t;. Orr, in England,^ and is 
maintained by the supreme court of Connecticut, 
in the case of Peck v. Lockwood ; ^ and Kent con- 

^ StzaltoD V. Brown, 4 B. & Cieas. R. 485, Per Littl«dale, J. 

* Bagott 9. Orr, 9 Bos. h Pnll. R. 47S. 

* Peck V. Lockwood, 6 Day, (Goob.) R» 88. 
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siders, that the jQrst mentioned case is virtually over- 
ruled by the case of Blundell v. Catterall.^ 

It is very clear, that the only restraint, which by 
the common law is imposed upon the common lib- 
erty of bathing in tide waters, where no right of 
private property is involved, is that which is imposed 
by decency and a respect for public morals. The 
laws of decency must be enforced in all places 
which become the habitations of civilized man.' In 
a case in the court of King's Bench, in which the 
defendant was brought up for judgment on an indict- 
ment for undressing himself on the beach, and bath- 
ing near inhabited houses, that court were clearly 
of opinion, that the ofieiice was a misdemeanor, and 
that the conviction was proper.' It may be innocent 
and lawful to enjoy the recreation of sea-bathing in 
some places at certain times, when it would not be 
at other times or seasons.^ So it may be lawful to 
bathe on parts of the coast under circumstances which 
may subsequently alter, so as to render it no longer 
a lawful recreation on those spots. This was the 
case of the individual who was indicted for bathing 
in the sea at Brighton, opposite the east cliff. Until 
within a few years previously to the change there 

^ 3 Kent, Comm. 336. 

* So ruled by McDonald, C. B., as referred to in 4 Petersdorfs 
Abr. (Am. Ed.) 160. 

* lb. See I Sid. R. 168 ; S. C. 1 Keb. R. 680 ; 1 East, PL C. e. 
1,8. 1 ; 2 Stra. R. 788 ; 1 Hawk. PI. C. o. 5, a. 4. 

^ Woolrych on the Law of Waters, 6. 
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had been no bouses near the spot, and regiments of 
soldiers bad been accustomed to bathe there. After- 
wards, bowerer, a row of bouses was erected on 
that cliff, from which any person might be distinctly 
seen as he undressed himself and swam in the water. 
The defendant on a Sunday, in July, bathed from 
this spot, undressing and dressing himself upon the 
beach. It howerer did not appear, that he had been 
guilty of any wanton indecency, or that he exposed 
his person any farther than was necessary for the 
purpose of bathing. In his defence, it was contended, 
that he had not committed an indictable offence, 
inasmuch as he had no intention to outrage decen- 
cy ; and that, in fact, the inhabitants of these houses 
had come to the nuisance, and hence had no right 
to complain. It was also argued, that if the building 
of a house within sight of a spot appropriated to 
public bathing, rendered it indictable to bathe there 
without a machine, the poor man would soon be 
debarred from bathing on the southern coast of the 
island. The defendant was found guilty; though 
when brought up for judgment (as the prosecution 
was the first of the kind in modern times) his dis- 
charge was consented to, upon a recognition to ap- 
pear when called for to receive sentence.^ 

' lb. And Res v. CrundeD, 3 Campb. R. 89 
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CHAPTER 11. 

OF THE INTRODUCTION AND APPLICATION OF THE 
COMMON LAW ON THE SUBJECT IN THIS COpNTRT. 

COLONIAL CHARTERS RIGHT OF TOWNS IN-' 

DIAN GRANTS -^ NEW STATES FEDERAL GOVERN* 

MENT. 

The territorj discovered, acquired and possessed 
bj the early English emigrants to North America^ 
though properly no part of the realm of England, 
was yet a part of its royalty^ or of the dominiona 
belonging to it. The emigrants considered them^ 
selves as British subjects, and acted in that character. 
In the association held at Cape Cod, by the first of 
those who settled New England, on the 1 1th Novem- 
ber, 1620, they acknowledged themselves the loyal 
subjects of King James.^ They, moreover, took pos^ 
session of the country in the name of the king, and 
made war, by his authority, with the Indians. Seek- 
ing the protection also of their native kingdom, they 
acknowledged and adopted the English common 
law, in so far as was applicable to their situation. 
The common law was, in fact, imported by all the 
English colonists ; ' was sanctioned both by royal 

1 Chal. 109. 

* 1 Kent, Comm. 473 ; lb. 343. 
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charters and colonial statutes, and was subsequently, 
claimed by the congress of the United Colonies as 
a branch of those indubitable rights and liberties to 
which the respective colonies were entitled.^ The 
fundamental principle of the common law, derived 
from the maxim of the feudal tenures, that the king 
was the original proprietor, or lord paramount of all 
the land in the kingdom, and the only source of title, 
continued to be recognized, until it was applied to 
our independent republican governments.^ The 
rights of the crown devolved on the states by the 
revolution, and by the treaty of peace were cour 
firmed to them in their sovereign capacity.' Hence 
it is apparent, that, originally, not only the jurisdic- 
tion of the British sovereign extended over the terri- 
tory acquired by the colonists from the native occu- 
pants, but also the same jiis proprieiatis^ or right of 
property, in all the tide waters included by such 
territory, existed in the crown, to the same extent 
as in the tide waters of the realm, and were held 
like the latter (as laid down in the preceding chap- 
ter) subject to the public use ; and, consequently, 
the soil thereof could not be exclusively appropriated 



^ Dec of Righto, of Oct. 14» 1774, Jour, of Congress, Vol. I. p. 98. 

* 3 Kent, Comm. 377 ; Jackson v. Ingraham, 4 Johns. (N. Y.) 163 ; 
Jackson o. Waters, 12 lb. 365. Bj the Revised Sut of New York, 
the people are declared to possess the original and ultimate property in 
all the lands within the jurisdiction of the State. 

* Bennet v. Boggs, 1 Bald. (Cir. Co ) R. 60. 

4 
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by anj common individual or corporation. Those 
individuals^ for instancci to whom parcels of land 
were assigned^ without being specially empowered 
so to do by the sovereign power, could claim to be 
proprietors only to high-water mark.' 

But inasmuch as the king by virtue of his preroga* 
tive was authorized to create political power in this, 
as in all countries newly discovered and possessed 
by his subjects,^ the colonies, on receiving the royal 
charters, were invested with a politicat dutracter^ by 
which they succeeded to the territorial interestSi 
which had previously belonged as jtara rtgciia^ to 
the sovereign power of the parent country. These 
charters were in the nature of grants^ and were oon* 
ferred by the king, on the idea that he was proprietor.' 
fiut as they respectively created gotemmenis^ it 

^ Cofmn^nweahii «r. Cbarlevtowo. 1 Pick. (Masa) R. 180. Per Dag- 
gett, J. , as to the law in Connecticut : " The doctrine of the common 
law is, that the right to the soil of the proprietors of land on navigable 
rivers, extends only to high -water maik ; ail below iM pMid juris -^ 
IB the king, in £oglaiid« That iethe law of Connecticat ; for we kwft 
no statute abrogating it : — It was the law brought by our ancestorsy 
it is our law ; the soil being not indeed owned by the king, but by the 
state." Chapman v. Kimball, 9 Conv. R. 40. 

* Cowp. Rep. S13. 

' The colonial gOTemments of this country were of three kinds : 
First, Charter goYernments, by which the powers of legislation were 
Tested in a governor, council, and assembly, chosen by the people. Of 
this kind were the governments of Rhode Island and Connectteot. 
Secondly, Proprietary governments, in which the proprietor of the 
province was governor ; who generally resided in England, and admin- 
istered the government by a deputy of his own appointment ; the as- 
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IS to be observed, thej were not construed as his 
other grants were ; that is, as not excluding arms of 
the sea, &c., but as including them. And it was 
thus that the governments of the several colonies 
were invested with sovereign authority, delegated 
by the crown, to alter the common law in respect to 
their tide waters, or to grant an exclusive property 
therein at their discretion. 

The right in the waters and shores of the sea 
passed from the crown, by letters patent from James 
I., to the council established at Plymouth, in the 
county of Devon, for the planting, &c. of New 
England, and from that council so much of their ter- 
ritory thus acquired, as was contained in the colony 
of Massachusetts Bay, was transferred to the com- 
pany who undertook the settlement of that colony. 
This transfer to that colony was confirmed by the 
charter of King Charles L, which constituted the 
company a body corporate and politic, giving them 
absolute property in the land within the limits of the 
charter, the power of making laws for the govern- 
ment of the colony, and full dominion over all the 
ports, rivers, creeks, and havens, &c., in as full and 

^■. !■■■» I.I ^l.-l I.I..I 11 II.-. . »■■■■■ 

aembl J ooly being cboten by the people^ Soeb wean the gOTerninents 
of Pennsy Wania and Maryland, and originally of New Jersey and Caro- 
lina. Thirdly, Royai governments, where the governor and coaneil 
were appointed by the crown, and the assembly by the people. O^ 
this kind, were the gorernments of New Hampshire, Mass&chosettSy 
New York, New Jersey (after the year 1709), Virginia, the Carolinas 
(after the resignation of the proprieton in 1796), and Georgia. 
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ample a manner as thej were before held by the 
crown of England. The company to whom that 
charter was made, having assumed a political capac- 
ity, and being made a commonwealth, exercised 
dominion over all the land within the limits of the 
charter, and all the privileges and immunities and 
franchises connected with it, as public property, 
parcelling it out into townships, or smaller divisions, 
for the purpose of settlement. By virtue, in fact, of 
the grant from the Plymouth company, the charter 
of king Charles, and actual possession and disposi- 
tion of the territory, the people of the colony, in 
their politic capacity, succeeded to all the territorial 
rights, franchises, and immunities, which had ever 
belonged to the crown of England. The exceptions 
and provisions of the colonial ordinance of Massa- 
chusetts of 1641, clearly show, that the principles of 
the common law relating to this kind of property, 
were well Understood by the colonial legislature.^ 

In Maryland, the ^doctrine is laid down by the 
courts of that state, that originally the king of 
England had a right to grant the land covered by 
tide water, subject to the common rights of fishing and 
navigation ; that the former proprietors of Maryland 
acquired the same right of disposing of land covered 
by tide water within the province, subject to the 

^ See opinion of the Sapreme Court of MawaohusettB, delivered by 
Parker, C. J., in CommooweaUh v. Inhabitants of Cbarlestown, 1 Pick. 
(Maaa.) R. 180. 
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same restriction^ under the charter by which the 
province was granted to them by the king, as the 
king had prior to the charter; and that this right 
was now vested in the state of Maryland.^ 



> Browne v, Kennedy, 5 H. & Johns. (Md.) R. 196 ; Wilson v. 
Inloee, 11 G. & Johns. (Md.) 351. The 4th section of the charter to 
Lord Baltimore has these words : — *«* Also we do grant and likewise 
eonfirm, onto the said Baron of Baltimore, his heirs and assigns, all 
islands and islets within the limits aforesaid, and all and singular the 
islands and islets from the eastern shore of the aforesaid region, to* 
wards the east, which have heea, or shall be, ibnnd in the sea, situate 
within ten marine leagues from the said shore ; with all and singolar 
the ports, harbors, bays, riyers and straits, sitaate or being within 
the metes and bounds, and limits aforesaid, with the fishings of every 
kind offish," &o. : with a saving in the 16th section to the king, and 
his successors, and to all the subjects of the kingdoms of England and 
Ireland of the liberty of fishing for sea-fish, &c. The language of the 
4th section is too plain and explicit to admit of any doubt, and is 
strengthened, rather than weakened, by the saving in the 10th sectioii, 
and clearly passed the property in the soil, coveied by any of the waters 
within the limits of the charter, to the Lord Proprietary ; who, thus 
become owner of the soil, subject to the common rights of fishing and 
of navigation, had foil power and authority to dbpoae of it. Per Bo- 
ohanaa, J., in Browne o. Kennedy, tup. See also Smith et al. «. 
Sute of Maryland, 3 H. & M'Hen. (Md.) R. 944 ; Harrison v. Ster- 
ret, 4 lb. 540. The Proprietary of Maryland held the dominion of 
Maryland and property of the -soil, which he eould sell and dispose of 
in the ssme manner as any other person, and subject to the same bene- 
ficiary, legal and equitable rights, as in the hands of any other person« 
Howard v. Mole, 2 H. & Johns. (Md.) R. 249. The Proprietary 
continued in possession of all the vacant lands nntU the acts of confis- 
eation, which vested the right to those lands, and the actual seisin and 
possession in the state, and the state's possession continued until the 
lands were granted. Cockey's Lessee v. Smith, 3 H. & Johns. (Md.) 
R. 9#. 

4« 
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In the case of Martin v. Waddell, in the supreme 
court of the United States, it was adjudged that 
the tide waters, and the soil flowed bj the same, in 
East New Jersey, passed to the duke of York by 
virtue of the charters granted to him by his brother 
King Charles II., in 1664 and in 1674, as one of the 
royalties incident to the powers of government, and 
were held by him in the same manner and for the 
same purposes, that such waters and the soil under 
them are held by the crown. The whole of the 
duke of York's interest therein, including the roy- 
alties and powers of government, were conveyed to 
the proprietors of East New Jersey, as fully, and in 
a condition as precisely the same, as they were 
granted to him ; and those proprietors had both the 
same dominion and the same right of property in 
such waters and the soil under them, and in the 
fishery, that had belonged to him under the original 
charter, being held by those proprietors as a prerog- 
ative right, and incident to the regal authority. The 
surrender by the proprietors, in 1702, to queen 
Anne, and her heirs and successors, according to its 
evident ol^ect and meaning, restored to the crown, 
in the same plight and condition, whatever the duke 
of York held as a royal prerogative right, with the 
political power to which it was incident. When the 
people of New Jersey took possession of the reins of 
government, and took into their hands the powers of 
sonereigfUyf the prerogatives and jura regalia^ which 
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before belonged either to the crown or the parlia- 
ment, became immediately and rightfully vested 
in the state. And the court recognized the deci- 
sion of the supreme court of New Jersey, in Arnold 
V. Mundy,' which was to the same effect, and re- 
garded it as conclusive, as against proprietary rights 
to the soil under tide waters, and the fisheries 
therein.^ Independently, however, of that case, a 
majority of the supreme court of the United States 
were of opinion, that the true construction of the 
charter granted by Charles II. to the duke of York, 
was intended as a delegation of sovereignty, or as a 
frame of government ; and that, as it was no appro- 
priation of the public domain, the proprietors were 
never, by virtue thereof, entitled to the rights in 
question, viz. the right of property in the soil flowed 
by the tide, and an exclusive right of fishing for oys- 
ters.' 

When the colonial charter of Massachusetts was 
annulled, the common law, in respect to the sover- 

* Arnold v. Mandy, 1 Habt. (N. J.) R. 1. 

* Martin et al. Plainiifis in error «. Waddell, Defendant in error, 
16 Peters (U. S.) R. 367 ; App. p. xli. 

* Thompson, J. and Baldwin, J. dissented from the opinion of the 
eonrt, and the former delivered an elaborate opinion, in which he at- 
tempted to show that the grant of Charles IL to the duke of York 
passed the title to the land nuder the water as private property ; that 
by the conveyance of the dake of York, all the right and title, both of 
soil and the powers of government , vested in the Proprietors, and that 
the Proprietors, by their surrender to the crown, did not relinqnish 
any rights of private property in the soil derived from the original 
charter. See App. p. zor. 
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eign and public right to arms, Sue. of the sea, and to 
the soil flowed by the same, was maintained at the 
revolution. Upon that event, the^ura regalia which 
before had belonged to the crown, became immedi-* 
atelj vested in the state.^ In the case of the In* 
habitants of Arundel v. M^CuUoch, in that state, the 
court declare it as unquestionable, that all tide 
waters belonged to the sovereign, or in other words, 
to the public ; and that no individual can appropriate 
them to his own use, or confine or obstruct them ; 
and that it was upon this principle that legislative acts 
had been passed authorizing the building of bridges.^ 
Parker, C. J., in Commonwealth v. Charlestown^ 
asserts the law to be (unless so far as it has been 
altered by statute) ^^ that all arms of the sea, coves, 
creeks, &c., where the tide ebbs and flows, are the 
property of the sovereign, unless appropriated by 
some subject, by virtue of a grant, or by prescriptive 
right, which is founded on the supposition of a 
grant.'" It has ever to this day, in fact, been con- 
sidered, that when the revolution took place, the 
people of the several original states became them- 
selves sovereign, and that, in that character, they 
held the absolute right to all their tide waters, and 
the soil under the same, for their own common use.^ 



* See Dane's AVr. 

* Inhabitants of Arandel o. M*Canoch, 10 Mass. R. 70. 

* Commoowealth «. Chailestown, 1 Pick. (Mass.) R. 180. 

« Manin et al. o. Waddell, 16 Peters (U. S.) R. 410 ; App. p. zli ; 
Bennet o. fioggs, 1 Bald. (Cir. Co.) R. 60. 
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The supreme court of Pennsylvania say, that the 
soil between low water and the ordinary high water 
of the oeean, and wherever the tide ebbs and flows, 
is a part of the common highway, vested, they say, 
in England in the king, but in Pennsylvania, in the 
state.^ Land on the navigable rivers of that state 
between high and low-water marks, are not within 
the jurisdiction of the land office of the state, so as 
to be the subject of grant by warrant, survey and 
patent from the Proprietary, dated in 1684.^ It is 
no uncommon thing to find springs between high 
water and low water along the banks of the river 
Susquehanna, and though such aqueous appendages 
are often a matter of convenience at some seasons 
of the year to those who live near, yet the state 
never sold any land below high-water mark.^ The 
common law of England, generally, except in the 
state of Louisiana, where the civil law prevails, 
upon this subject, is in fact recognized in every 
state,^ though (as we shall have occasion to point 

> Ball V. Slack, 3 Whart. (Peon.) R. 530. 

» FreyUg v, Powell, I Whart. (Penn.) R. 636. 

* Commonwealth v. Fiaher, 1 Penn. R. 467. 

* See 3 Dane's Abr. 603, sec. 13. Note of the American editor in 
Tol. 44 Law Library, p. 146 ; Scott v. Wilson, 3 N. Hamp. R. ; 
Parker v. Cutler, Mill Dam Company, 3 App. (Me.) R. 353 ; UoUis- 
ter V' Union Company, Conn. R. 436 ; Chapman v. Kimball, lb. 38 ; 
East Haven v. Hemingway, 7 lb. 186 ; Collins v. Benbury, 3 Ire. 
(N. C.) R. 877 ; Rogers v. Jones, 1 Wend. (N. Y.) R. 337 ; Commis- 
sioners of Canal Fund r. Hempshall, 36 lb. 404 ; Hays v. Bowman, 
1 Rand. (Va.) R. 417 ; Meade v, Haynes, 3 lb. 33 ; Pitkin v Olmatead, 
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out in subsequent chapters) it has in some of them 
been altered and modified by statute and usage. 

Accordingly it is well settled also, that no separate 
and exclusive right adverse to this sovereign and 
public right is acquired by a town to the tide waters 
or the soil thereof, by virtue of an act of the legisla^ 
ture extending the limits of such town over such 
waters.^ The supervisor of the town of Flushing, 
in the state of New York, brought an action of debt 
for a penalty prescribed by a regulation of the town, 
by which it was ordered that no person should rake 
clams within the boundary of said town, and the 
decision of the court was, that the town had no 
right to pass the law in question. " The town of 
Flushing" they said, "must show a right of property 
to the lands in the bay, in order to entitle them to 
make rules and regulate the use of these lands. We 
will not presume a grant of land under navigable 
waters to the owners of the adjacent soil, without 
evidence of long exclusive possession and use to 
warrant such presumption. No grant has been 
shown, nor was any fact proved, from which a grant 

was to be presumed. The act of extending the 

— ^— .... ..- ■ ..-,-_- , iiiiii- — 

1 Root (Conn.) R. 917 ; Holme o. Richards, 4 Call (Va.) R. 441 ; 
Boatwright «. Bookman, 1 Rioe (S. C.) R. 447. Common law in 
relation to the subject also reoogotzed in Illinois, where it is held not 
applicable to the river Mississippi above the raising of the water 
oocasioned by ocean tides. Middletown v, Pritchard, 3 Scam. (111.) R. 
690. 
^ Aostin V. Carter, 1 Mass. R. 931. 
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boands of the town over the bay and into the Sound 
or East river, so as to include the islands southward 
to the main channel, was merely for the purpose of 
jurisdictianj and is no evidence of a grant of property 
in the soil covered by the water. All the ground, 
under the navigable waters of the Hudson river, is 
within the boundaries of some town, for the purposes 
of civil and criminal jurisdiction; but it does not 
follow, that the lands under the water, belong to the 
towns situated on the river." ^ And thus it is, that, 
no authority is given by a statute of the state of 
Massachusetts under which highways are to be laid 
out, to the selectmen of a town, to appropriate the 
shores, or flats subject to be flowed by tide water, 
to the use of the inhabitants of the town, in the form 
of a way or road.^ The attempt, say the court in 
this case^ to o(»vert a wharf into a town-way, 
efiectually showed the wisdom of withholding such 
powers from towns. 

But, as is very well known, there are instances of 
grants made by the native Indians, and before char- 
ters from the crown were conferred, which grants 
embraced territory that included arms of the sea, so 
that a right of property therein, it has been supposed, 
was derived by the grantees independently of the 
crown. It was not at all unusual, at the period of 



> Palmer v. Hicks (in error), 16 Johns. (N. T.) R. 133. 
* Keen 9. Stetson, 5 Pick. (Mass.) R. 498. 
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the settlement of this country by European emigrants, 
for them to purchase of the natives extensive territo- 
rial districts. Such purchases were, however, dic- 
tated by policy merely, or with the view of avoiding 
hostilities ; for the purchase made by William Penn, 
which was among the most remarkable transactions 
of the kind, was not supposed to augment the title 
he had acquired by discovery.^ AH the treaties and 
negotiations, moreover, between the powers of Eu- 
rope and the American continent, from the treaty 
of Utrecht, in 1713, to the treaty of Ghent, in 1814, 
have uniformly recognized the principle just men- 
tioned, and have utterly disregarded the supposed 
right of the native Indians to the territory within 
their asserted jurisdictional limits. Those natives 
were not regarded as forming civil communities, who 
had that fixed and permanent property in the soil 
which admits of alienation to private individuals.^ 
In the elaborately discussed case of De Armas v. 
Mayor, &c. of New Orleans,^ it was admitted to be 

1 Penn v. Lord Baltimore, I Ves. R. 445. 

' An. Reg. 66, 233 ; Niles' Reg. 229 ; 2 Roth. Inst. 29 ; Jefierson^s 
Notes, 126; Smith's Hist New York, Montesq. Spirit of Laws. 
Baldwin, J., in Mitchell v. United States (9 Peters, R. 178), said, that 
purchases made at Indian treaties, nnder the competent sanction of 
the government of the United States, rest a valid title in the purchaser, 
without any patent. This opinion is, however, so contrary to previous 
authorities on the subject, that ** I," says Kent, " should apprehend it 
would be proper for further consideration." 3 Kent, Conmi. 378^ 
(note.) 

' De Armas v. Mayor, &c. of New Orleans, 5 BCill. (Louis.) R. 132. 
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uniformly the practice of allEuropean nations having 
colonial establishments and dominion in America^ to 
consider the unappropriated lands occupied by sav- 
ages, and obtained from them by conquest or pur- 
ekase, to be crown lands, and capaUe of a valid 
alienation, by sale or gift of the sovereign, and by 
him only. No valid title could be acquired without 
letters patent from the king. It was declared by 
the statute of Connecticut of 1718, that bo title to 
land was valid unless derived from the governor and 
company of the cdony«^ What, however, is com- 
pletely decisive in respect to this matter, is the case 
of Johnson v. Mcintosh, in the supeme court of 
the United States. In this case the validity and 
effect of simple Indian grants was very fidly dis- 
cussed, and it was therein deliberately determined, 
that a title to lands by virtue of grants made by 
Indian tribes or nations, could not be recognized in 
the courts of this country.* Indian grants have 
likewise been held in the state of New York, as not 
affi>rding that color of title which is necessary to 
creatB a right by virtue of possession.' 

As to the effect then of a reccgnitian and confirma- 
tion of Indian grants by the crown, or by a colonial 

> Rer. Stat, of Conn. 1784, p. 113. 

* Johnson o. Mcintosh, 8 Wheat (U. a) 511. S^e likewise Worces- 
ter V. State of Georgia, 6 Peters (U. S.) R. 513. 

' Jackson «. Hudson, 3 Johns. (N. Y.) R« 384 ; Jackson v. Porter, 
Paine's (Qr. Co.; R. 457. 
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legislature deriving political powers, by charter, 
from the crown. 

In the preamble of an act of the general assembly 
of the colony of Rhode Island, passed at Newport, 
in May, 1682, it was stated, that whereas in the fif- 
teenth year of Charles II. there was a charter granted 
to the colony, and that amongst the many privileges 
granted by it, there was granted to the general as- 
sembly of the colony power and authority to make and 
ordain laws, suiting the nature and constitution of the 
place ; and in particular, ^* to direct, rule, and order 
M matters relating to purchases cf lands of the natine 
Indians ;^^ and that the general assembly taking 
into serious consideration, that the lands of the sev- 
eral towns of Newport, Providence, Portsmouth, 
Warwick and Westerly were purchased (by the 
inhabitants thereof) of the native Indians, chief 
sachems of the country, before the granting of the 
said charter, so that an order or direction from the 
said assembly could not be obtained therein, and it 
being found necessary for the reasons aforesaid, that 
the lands of the aforesaid towns should be by an act 
of the general assembly, confirmed to the inhabitants 
thereof, according to their several and respective 
rights and interest therein ; it was therefore enacted, 
that all the lands lying within the towns mentioned, 
according to their several respective purchases thereof 
of the Indian sachems, be ^^ alloioed of ratified^ and 
confirmed to the proprietors of each of the aforesaid 



CH. II.] llfDIAN GRANTS. 61 

towns, and to each and every of the said proprietors, 
their several and respective rights and interests 
therein, by virtue of any such purchase or purchases 
as aforesaid ; to have and to hold all the aforesaid 
lands, by virtue of the several purchases thereof, 
with all the appurtenances, privileges and commodi- 
ties thereunto belonging, or anywise appertaining, 
to them the said proprietors, their heirs and assigns 
forever, in as full, large, and ample a manner to all 
intents, constructions and purposes whatsoever, as if 
the said lands, and every part thereof, had been pur- 
chased of the Indian sachems, by virtue of any grants 
or allowance obtained from the general assembly of 
this colony, after the granting of the aforesaid char- 
ter."^ 

No construction of the ratification and confirma- 
tion of Indian grants as above set forth, can be 
given, consistently with the opinion of the majority 



* '* Aeto and Laws of His Majesty's Colony of Rhode Island and 
Providence Plantations, in America," p. '35. This was the first 
printed edition of the Rhode Island Laws. It was printed in 1710, and 
contains the acts of the general assembly, beginning with the March 
session 1663, and ending with the May session, 1718. In the same 
Tolnme, p. 45, there is the following act, of 1700, entitled, ** an act for 
patting in force the Laws of England," liz. — *< That in all actions, 
matters, causes and things whatsoever, where no particular law of this 
colony is made to decide and determine the same ; that then, and in all 
snch eases, the laws of England shall be p«t in force to issae, determine 
and decide the same : Any usage, custom or law to the contrary hereof 
notwithstanding." (Passed at Newport, 30th April, 1700). 
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of the court in Martin v. Waddell,^ other, than that 
the grantees should be entitled to the territory grant- 
ed, agreeably to the common law of England ; that 
is, that their title in the soil extended only to liigh- 
water mark. 

On the application of the proprietors and inhabi- 
tants of the town of New Haven, in Connecticut, 
for a patent of the confirmation of the lands, with 
tlieir appurtenances, within certain boundaries par- 
ticularly specified, which they had obtained by pnr- 
t^hase of the Indian native pioprietors, and whereof 
they had stood seised and been in quiet possession 
for many years without interruption, the general 
assembly of the colony of Connecticut, in 1685, for 
a more full confirmation of the premises unto the 
said proprietors and inhabitants of the town of New 
Haven, in their rightful possession and enjoyment 
of the same, ratified and confirmed unto them, 
the premises so butted and bounded with all the 
meadows, &c., and with all ports, riverSy fiddngs, &c., 
on or within the premises, and all other commodities, 
privileges, franchises, and hereditaments whatsoever 
thereunto belonging, or in any ways appertaining to 
any part or parcel thereof. Within the boundaries 
of the premises was an arm of the sea called *^ Drag- 
on " river, navigable for large vessel^. It was held, 
that this was not only a confirmation, but a grant of 

»■■■■■ i .1 I ■■■ — ■■ I . II ■ ■ I.I ■ .!■ I .. ■ II ■ 

* Martin o. WaddeU, 16 PetexB (U. 6.) 367 ; App. p. ili. 
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title, but that nevertheless, the soil between high 
and low-water mark of *< Dragon " river was not 
thereby granted.^ The acknowledged Indian pro- 
prietors of Middletown, in Connecticut, granted by 
deed, in 1762, a tract of land, within certain described 
limits. It was held to be questionable whether a 
portion of the river Connecticut, and of that part of 
it which is an arm of the sea, was included within 
the boundaries mentioned in the Indian deed ; but 
if it was included, the soil of the river was not con- 
vcyed.' 

The next question is, whether the new states of 
the Union, or those which have been admitted since 
the revolution, stand upon the same footing as the 
original states ; or whether the sovereign right of 
property in the tide waters within the jurisdictional 
limits of a new state, is transferred to the state gov- 
ernment,, or remains in the general government. 
The question was raised in the City of Mobile v. 
Eslava,' which came up to the supreme court of the 
United States from a writ of error to the supreme 
court of the state of Alabama, but the case went off 
in the first mentioned coturt upon another point. 
The supreme court of Alabama did not give a con- 
struction of the act of Congress, of 1824, under 
which the plaintiff claimed; but considered the 

^ East Haven v. Hemingway, 7 Conn. R. 186. 

'Middletown v. Brace, 8 Conn. R. 923. 

« City of Mobile 9. fislatm, 16 Peten (U. a) R. 947. 

6« 
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respectire rights and powers of the federal and state 
governments arising under the federal constitution, 
and the compact entered into on the admission of 
the state of Alabama into the Union* They consid- 
ered the power of the Spanish monarch over the soil 
and navigable waters when the territory was under 
his dominion ; and examined the doctrine of the 
common law as applicable to the sulgect ; and by 
a course of reasoning thus directed, they decided, 
that the act of Congress, of 1 824, was void, as Con- 
gress had no power to grant the property in dispute* 
They say — **The original states possessing this 
interest in the waters within their jurisdictional 
limits, the new states cannot stand upon an equal 
footing with them, as members of the Union, if the 
United States still retain over their navigable waters 
any other right than is necessary to the exercise of 
its constitutional powers ; and they declared their 
opinion to be: First, That the navigable waters 
within the state of Alabama have been dedicated tb 
the use of the citizens of the United States, so that 
it is not competent for Congress to grant a right of 
property in the same* Second, The « navigable 
waters extend, not only to low water, but embrace 
all the soil that is within the limits of high-water 
mark. Third, By the acts of Congress, regulating 
the survey and disposal of the public lands, the 
federal government has renounced the title to the 
navigable waters, and the soil covered by them. 



I 
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Fourth, The onginal states, in virtue of their rojal 
charters, are entitled to the navigable waters within 
their territory, while the public are only entitled to 
an easement, to be provided for under that provision 
of the constitution which authorizes Congress to reg- 
ulate commerce, &c. Alabama is admitted into the 
Union on an equal footing wkh the original states ; 
and, of consequence, is entitled to the right of 
property in the tide waters within its limits. Fifth, 
By the admission of Alabama into the Union, without 
a reservation of ,the right of property in the naviga- 
ble waters, the state succeeded to all the right of the 
United States, except so far as it was reserved by 
the federal constitution in some of its grants, or its 
retention was necessary to enable Congress to exer^ 
cise its delegated powers.^ 

• ' Though the case went off in the supreme court of the United 
States upon another point, it was admitted by Mr. J. Catron, in the 
oj^ion he delivered, ascertain, that the original statesi acquired by the 
lOTolution the rights of soil and of sovereignty. But he added — '* If 
it be true, that Alabama was admitted on an equal footing in regard 
to the rights of soil with the original states, she can hold the high 
lands with the land covered by navigable waters ; and so can nine other 
States equally hold, to the utter destruction of all claim to the lands 
heretofore indisputably recognized as belonging to the United States, 
.as hmng ti common fund of the Union." The clause inserted in the 
constitution of Alabama, said the learned judge, reserving the rights 
of property to the United States, as a compact with them, embraces 
iande under water as emphatically as those not covered by water. 
But, said he, if no stipalation had been made, saving the interest 
of the United States, they would have just as much right to their pri- 
vate property as an individual had to his. She held, in fact, as a cor- 
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The question was raised in two other cases in the 
supreme court of the United States, from the state 

poratioa holds, an indiTidaal title. Nor did CongreBs cede their claim 
to the public domain by stipulating, that the nayigable rivers should be 
highways. That such waters are common for the purposes of DSTiga- 
tion and commerce, in the widest sense, is free from doubt ; and that 
Alabama h?iB jurisdiction and power of them, the same as the original 
states, is equally clear. Yet it does not follow, that the fee of the 
shores, banks, and soil under water, was in the state of Alabama. The 
United States, as owner, could do no act to obstruct the free publio 
use of the waters, more than a priyate owner of the soil, under water, 
could obstruct the nayigation. The learned judge compared the case 
to that of an indiridual owner in fee of the bottom of a navigable river, 
who can cultivate and take out the shell-fish, or the minerals from 
the bed ; nor, said he, could it be doubted the United States may 
pursue beds of silver, tin, lead, or copper, under the bottom of a bay, 
the river Mississippi, or a great lake ; although they could not impede in 
any degree their navigation. So might the lessees, or assignees of the 
United States do the same. The importance of the question in this 
case appears from the following extract we make from the opinion of 
Mr. J. Catron. — *' The Delta of Mississippi, the greater part of East 
Florida, much of Alabama, and also of the state of Mississippi, have 
lands covered slightly with the flow of high water. Those lands are 
subject to be redeemed by embankments ; they amount to some millions 
of acres ; many of them are of the best rice, indigo, and even sugar and 
cotton lands on this continent. Immense bodies of land are flowed by 
the great lakes, and subject to be redeemed ; and yet more, many 
parts of the shores of the great river Mississippi, from the mouth of 
the Missouri, to the ocean, are annually flowed by a tide of its own ; 
and the lands are redeemed by levees from the water until the vessels 
on the surface of the river float above redeemed plantations that have 
been submerged for months every year ; and that was submerged in 
1819, when it is supposed the United States, by implication, ceded all 
the flowed lands within her limits to Alabama. Embankments to ex* 
dude water are almost as common on the Mississippi river, and in the 
delta of country embraced by its mouths, as are fences in other parts 
of the country to protect the crops from animals ; and it is not in the 



CH. n.] KEW STATES. 57 

of Alabaima^^ but thej also went off upon other 
points. At length, however, it was expressly deter- 
mined bj the supreme court of the United States, at 
the January term, 1845,' that the power of Congress 
orer navigation, and its power to make all needful 
rules and regulations for the sale and disposition of 
the public lands, conferred no power to grant land 
in Alabama which was below usual high-water mark, 
at the time Alabama was admitted into the Union. 
That the shores of navigable waters, and the soil 
under them, were not granted by the constitution to 
the United ^tes, but were reserved to the states 
respectively ; and that the new states have the same 
rights, sovereignty and jurisdiction , over the sut^ect 
as the arigiwd states. Upon the admission of Ala*- 
bama into the Union, the right of eminent domain^ 
which had been temporarily held by the United 
States, passed to the state. The stipulation con- 



Teaeh of probabilHy, or of belief, that CoDgreae, by an an oTenight, 
surrendered allfloWed landa to the states in which they lie ; or, that it 
was intended to cede to the new states the right to prohibit the con- 
struction of forts and defences, by the United States, on the public 
lands below high^water mark. I imagine it never oeonmd to any one, 
that a pnrehase of the soil from the state of Louisiana was necessary 
before works within the flow of tide-water could be constructed for the 
defence of the mouths of the Mississippi riTcr. The idea is new ; 
and the consequence leading to such a consequence, startling." 

' City of Mobile v. Hallett, 16 Peters (U. S.) 1^ d61 ; Pollard's 
Lessee v. Files, 2 How. (U. S.) R. 5»1. 

' Pollard's Lessee v. Hagan, 3 How. (U. S.) R. 219. See App. 
^. em. 
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tained in the 6th section of the act of Congress, 
passed on the 2d of March, 1819, viz.: <<that all 
navigable waters within the said state shall forever 
remain public highways, free to the citizens of said 
state, and of the United States, without any tax, 
duty, impost, or toll therefor, imposed by said state,^' 
conveyed no more power over the navigable waters 
of Alabama, to the government of the United States, 
than it possessed over the navigable waters of other 
states, under the provisions of the constitution. The 
United States now hold the public lands in all the 
new states by force of the deeds of cession and the 
statutes connected with them, and not by anymuni * 
cipal sovereignty which it may be supposed they 
possess, or have received by compact with the new 
states for that particular purpose. <* To give," says 
Mr. J. McKinley, who gave the opinion of the court, 
<< to the United States the right to transfer to a citi- 
zen the title to the shores and the soil under the 
navigable waters, would be placing in their hands a 
weapon which might be wielded greatly to the injury 
of state sovereignty^ and deprive the states of the 
power to exercise a numerous and important class of 
police powers. But in the hands of the states this 
power can never be used so as to affect the exercise 
of any national right of eminent domain or jurisdiction 
with which the United States have been invested 
by the constitution. For, although the territorial 
limits of Alabama have extended all her sovereign 
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power into the sea, 4t is there, as on the shore, but 
municipal power, subject to the constitution of the 
United States, and the laws which shall be made in 
pursuance thereof." And the judgment of the su- 
preme court of Alabama was affirmed; — Mr. J. 
Catron dissenting. 

The right of eminent domain of all the states over 
the tide waters and the soil under them, within their 
respective territorial jurisdictions, is undoubtedly sub- 
ject, to a limited extent, to the power of the general 
government of the United States. It cannot be ex- 
ercised in a manner repugnant to the constitution of 
the United States, in the following particulars : 1. 
To the eighth section of the first article, which grants 
to Congress the power to regulate commerce among 
foreign nations, and among the several states* 2. 
To the second section of the fourth article, which 
declares, that the citizens of each state shall be 
entitled to all the privileges of citizens in the several 
states. 3. To the second section of the third arti- 
cle, which declares, that the judicial power should 
extend to all cases of admiralty, and maritime juris- 
diction. Commerce with foreign nations, and among 
the several states, means intercourse with those 
nations, and among those states, for purposes of 
trade; and this intercourse must include -all the 
means by which it can be carried on, whether by 
the free navigation of the waters of the several states, 
or by a passage over land. It is this intercourse 



60 LAW OF TIDE WATERS. [CH. U 

which Congress is invested with the power of regu- 
lating, and with which no state has a right to inter- 
fere.^ A relinquishment of this power bj the states 
might be fairly deduced from the very act of confedera- 
tk)n. But it was settled in the case of Gibbons v. Og- 
den, in the supreme court of the United States, that 
the acts of the legislature of the state of New York, 
granting to certain individuals the exclusive naviga^ 
tion of all the waters within the jurisdiction of that 
state, for a term of yeara, with boats moved by steam, 
are repugnant to the clause in the constitution of the 
United States, which authcMriKes Congress to regulate 
commerce, and the acts of Congress regulating the 
coasting trade made in pursuance of the constitutioa. 
The constitutional power of the federal government 
to regulate commerce, it was adjudged, also extended 
to navigation carried on by vessels exclusively em- 
ployed in transporting passengers.' 

But the power of Congress, which comprehends 

the use of, and passage over, the navigable waters of 

' the several states, by no means impairs the right of 



^ Comfield v. CoryeU, 4 Wuh. (Cir. Co.) R. 371 ; Bennet v. Bogga^ 
1 Bald. (Cii. Co.) R. 60. 

'Gibbons v. Ogden, 9 Wheat. (U. S.) R. 1. By the decision in 
this case, the one made by the coart of Errors in the state of New 
York, on appeal from the coort of Chancery of that state, was reversed. 
See Gibbons Appellant v. Ogden Respondent^ 17 Johns. (N. Y.) R. 
488, and see 4 Johns. (N. Y.) Ch. R. 460, and LLyingstonti. Van 
Ingen, 9 Johns. R. 507. See Gibbons o. Ogden, recognized in Pol- 
lard's Lessee o. Hagan, 3 How. (U. S.) R. 929. 
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State goveraments to legislate upon all subjects of 
internal police within their territorial limits, which 
is not prohibited by the constitution of the United 
States, even although such legislation may indirectly 
and remotely affect commerce, provided it do not in- 
terfere with the regulations of Congress upon the 
same subject.^ 

In a case in the supreme court of the United 
States, in 1829, the question was considered and 
decided, whether an act of the legislature of the state 
of Delaware, incorporating a certain company, was 
repugnant to the constitution of the United States, in 
so far as it authorized a dam across a salt water creek, 
in which there was, it was alleged, a certain common 
and public way, in the nature of a highway, for all 
the citizens both of the state of Delaware and of the 
United States, with sloops or other vessels, to navi* 
gate, sail, pass and repass over, at all times. It 
appeared, that the defendants, who were the owners 
of a certain sloop, licensed and enrolled according to 
the navigation laws of the United States, broke and 
injured the dam erected by the company ; and that 
therefore an action of trespass vi et armis, was insti- 
tuted against them in the supreme court of the state 
of Delaware, who gave judgment for the plaintiffs, 
which judgment was approved by the court of appeals 
of the state. It was then brought before the su- 



^ Cornfield v. CoryeU, 4 Wish. (Cir. Co.) B. 371. 

6 
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preme court of the Uaited States by the defendants, 
for its review. The counsel for the plaintifis in error 
insisted, that it came in conflict with the power of 
Congress *^ to regulate commerce with foreign nations, 
and among the several states." The opinion of the 
court was delivered by Marshall, C. J., who said, — 
<< The act of assembly by which the plaintifis were 
authorized to construct their dam, shows plainly that 
this is one of those many creeks, passing through a 
deep level marsh adjoining the Delaware, up which 
the tide flows and re-flows for some distance. The 
value of the property pn its banks must be enhanced 
by excluding the water from the marsh, and the 
health of the inhabitants probably improved. Meas- 
ures calculated to produce these objects, provided 
they do not come into collision with the powers of 
the general government, are undoubtedly within 
those which are reserved to the states. But the 
measure authorized by this act stops a navigable 
creek, and must be supposed to abridge the rights 
of those who have been accustomed to use it. , But 
this abridgment, unless it comes in conflict with the 
constitution, or a law of the United States, is an affair 
between the government of Delaware and its citi- 
zens, of which this court can take no cognizance." 
Had Congress, said the learned judge, ** passed 
any act which bore upon the case ; any act in exe- 
cution of the power to regulate commerce, the object 
of which was to control state legislation over those 
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small naiagable creeks into which the tide flows, 
and which abound throughout the lower country of 
the middle and southern states ; we should feel not 
much difficulty in saying that a state law coming in 
conflict with such act would be void. But congress 
has passed no such act. The repugnancy of the law 
of Delaware to the constitution is placed entirely on 
its repugnancy to the power to regulate commerce 
with foreign nations and between the states, a 
power which has not been so exercised as to afiect 
the question. We do not think that the act em- 
powering the Black Bird Creek Marsh Company to 
place a dam across the creek, can, under all the cir* 
cumstances of the case, be considered as repugnant 
to the power to regulate commerce in its dormant 
state, or as being in conflict with any law passed on 
the sul^ect.'' * 

The oyster law of the state of New Jersey, which 
declares, that no' person residing in, or out, of the 
state, shall at any time dredge for oysters, in any 
of the bays or waters of the state ; and also, that no 
person who is not an inhabitant and resident of the 
state shall gather oysters in any of such waters, 
on board of any vessel not wholly owned by some 
person, inhabitant of, or actually residing in, the 
state, under the penalty of ten dollars, and forfeiture 



^ Wilson, &c. V. Black Bird Creak Marsh Company, 2 Peters (U. a) 
R. 345. This ease was cited hy the supreme court of Indiana with 
approbation in the ease of Cox o. The State, 3 Black. (Ind.) R. 197. 
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of the vessel, &c. employed in the commission of 
such offence, is not repugnant to any of the above 
named provisions of the constitution of the United 
States.^ A statute of the state of New Hamp- 
shire, regulating the mode of rafting and driving tim- 
ber down the Connecticut river, was held not to be a 
regulation of commerce among the several states, 
within the meaning of the constitution.^ 
* Hence the states, in reference to their right of 
property in the tide waters which were within their 
jurisdictional limits, correspond, in reference to the 
control of the general government, to individuals 
who have acquired an exclusive property in the soil 
covered by an arm of the sea by a grant from the 
state. In such case, the public are entitled to an 
easement in such arm of the sea for the transporta- 
tion of goods, merchandise, and passengers, in boats 
and vessels ; and the sovereign power of the state 
may by law prescribe rules and regulations to pre- 
serve this public easement unimpaired. No appro- 
priation of the soil can be made, however, except by 
the grantee of the soil himself; but the grantee can- 
not so exercise his right of property as to obstruct or 
render inconvenient the navigation, any more than 
a person who has the fee simple of a road can obstruct 
or annoy the passing over it. As it is expressed by 



« Cornfield v. Coryell, 4 Wish. (Cir. CoJ R. 371. 
* Scott 9. Wilson, 3 N. Hamp. R. 331. 
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Lord Hale, the jus privatum is subject to the jus pub* 
licum.^ The jus privatum of each state in its tide 
waters is subject to the jus publicum of the United 
States, and of the people of the United States, which 
is a free and uninterrupted passage to the people of 
every state. The states have authority to pass all 
laws to regulate the tide waters and the soil under 
them, within the jurisdiction of the sovereignty which 
their governments may deem useful or expedient, if 
they do not come into collision with any law made 
by Congress in virtue of the constitutional powers 
which have been mentioned, with which Congress 
is invested. 

' flale, Jk Jure MariSf Haig. TracU, 33. 
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CHAPTER III. 



« 



"shore,'' "high-water mark/' Am> "navigable 

river" defined* 

Having shown, that bj the common law as ex- 
pounded and settled in England, and as recognized 
and applied by the judicial tribunals in the United 
States, the right of property in tide waters, and 
in the soil under their surface, is primd facie in 
the sovereign, and held subject to the right of use of 
the public, or jus publicum ; in order to determine 
the exact limits of this sovereign and public right, it 
next becomes necessary to consider what, in legal 
acceptation, is understood by the terms "shore," 
" high-water mark " and " navigable riven" 

A learned legal writer has thought proper, in de- 
scribing what is meant by the shore, to introduce 
the verse from the 13th chapter of St. Matthew, 
wherein it is said, that our Saviour " went into a 
ship and sat there, and the whole multitude sat on 
the shore.^^ From this passage the writer infers, 
1st, that the shore was the dry landj because they 
sat thereon ; 2d, that it was a great quantity of 
ground, for there was a multitude of people ; 3d, 
that it was near the brink of the water, because 
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the J heard Jesus speak unto them from the ship.^ 
This mode of proving a legal argument, it has been 
said, is not so much followed now as in the quaint 
times in which the learned ^* reader " on Sewers lived 
and argued ; and it may be observed, that, as it was 
a lakcj without tides, on which Jesus embarked, it 
could not properly be said to have a *< shore," accord- 
ing to our legal understanding of that term ; it had 
^^ripamj^^ but not "tttos."* 

By the civilians the ** sea-shore "was denominated 
littus maris; so that both the English and Latin 
names appear to be derived (irom the sea itself, as 
participating more of its nature than of the land, 
though it certainly participates in some degree of 
each.' In legal construction, it is that space of land 
which is alternately covered and left dry, by the 
rising and falling of the tide. In other words, it is 
the space which is between the high and low-water 
marks.^ This space is sometimes called, instead of 
** shore," the ** strand," and sometimes the *^ beach," 
and it has been construed, that the word *^ beach," 
in a statute, was intended to be applied to such 

space.^ 

* 
- - — — - - — ■ ■ — 

' Callis in his Reading on the Statute of Sewers. 

* Hall's Rights to the Sea, &o. 

' Sir Henry Constable's case, 10 Co. R. 107. 

* Hale, De Jure MariSf Harg. Tracts, 19 ; Blandell «• Catterall, 5 B. 
& Aid. R. 01 ; App. p. i. 

* CatUv. Hnssey, 3 Shop. (Me.) R. 237. And see Pollard's Lessee 
V. Files, 9 How. (U. S.) R. 607 ; PhiUips v. Rhodes, 7 Met. (Mass.) 
R. 889. 
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The question then is, what is to be considered 
as *< high-water mark ? " it being well known that the 
tides rise much higher upon some occasions, and at 
some seasons of the year, than at others. The law 
takes notice of three kinds of tides, yiz. 1. The 
higk spring tides, which are the fluxes of the sea at 
chose tides which happen at the two equinoctials ; 
% The spring tides, which happen twice 'every 
month, at the full and change of the moon ; 3. The 
neapf or ordinary tides, which happen between 
the full and change of the moon, twice in twenty- 
four hours* Relatively speaking, it would seem, 
that the spring tides, though periodical, can scarcely 
be denominated *< ordinary,^^ when there are other 
tides which take place daily, and more regularly, viz. 
the neap tides. Besides, the land subject to spring 
tides, is, for the greater part of the year, dry land.^ 
The civil law, in respect to the terra firma, and the 
title of the riparian owners, differs from the common 
law. By the former, high-water mark is determined 
by the highest tides, and the shore, it is understood, 
includes the land, as far as the greatest wave ex- 
tends itself in the winter, — Est autem littits maris, 
quatenus hihemus, fluctus maximus ezcurrit, accord- 
ing to the Institutes ; ^ and according to the Digest, 
Littus publicum est eatenus qua maxime fluctus ex- 



1 Hale, saf. 95, 26 ; Hairs Rights to the Set, &c. 9. 
> lost. L. 9, T. 1, s. 3. 
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astuat.^ By the law ff Scotland on the subject, it 
was adjudged in the House of Lords, in 1839, that 
the mouth of a river, ostium Jluminisj comprehends 
the whole space betwixt the lowest ebb and the 
highest flood mark.' The civil code of Louisiana 
conforms to the civil law.' The ordinance of Louis 
XIV. provides, that ^< all the space which is covered 
and discovered by the new and full moon, and as far 
as the tide extends at the high flood of March, shall 
be reputed to be the sea-shore." ^ 

On the other hand, the law laid down, as the 
English common law, by Lord Hale and other writers, 
is, that the soil which is overflowed bj high spring 
tides, or by extraordinary tides at any time, does not 
properly come under the denomination of shore ; and 
consequently, the sovereign and public right is not 
of that large extent. Hale states the rule of the 
common law to be, that the shore is that land only 
which is usually overflowed by ordinary tides ; and 
he further states it to have been so expressly ad- 
judged in the exchequer chamber about 12 Car. L, 
on prosecution by information of certain lands in the 
county of Norfolk; and again, in Sir Edward Heron's 

^Dig. L. 50,T. 16,8.119. 

* Home V. Mackenzie, 6 Clark & Finn. R. 628. Sereral Scotch 
eases, therein cited. 

* Art. 4, Ciril Code Louisiana, — '* By sea-shore we understand the 
space of land upon which the waters of the sea are spread in the high* 
est water during the winter season." 

* Cited hy Callis in his work on Sewers. 
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case, 15 Car. L (B. R.) ; and again, m an ejectione 
jimue for the town of Cowes in the Isle of Wight, 17 
Car. II.' The law as thus stated, has been recog* 
nized in the modern case of Blundell v. Catterall.* 
By an act of parliament reciting, that a certain tract 
of land daily overflowed by the sea, and to which 
the king in right of his crown claimed title, might 
be rendered productive if embanked, and that his 
majesty had consented to such embankment, a part 
of said tract of land, called Lipson bay, was granted 
to a company for that purpose. On one side of the 
bay was the northern side of a private estate, called 
Lipson ground, forming an irregular declivity, in 
parts perpendicular, and in parts sloping down to 
the sea-shore and overgrown with brushwood and 
old trees. The company, in embanking the bay, 
made a drain on this side, in the same direction with 
the cliff, cutting through it in parts, but leaving sev- 
eral recesses of small extent between the projecting 
points. These recesses used to be overspread with 
sea-weed, and were covered by the high water of 
the ordinary spring tides^ but not by the medium tides. 
It was held, that the soil of these recesses must be 
presumed to have belonged to the owner of the ad- 
joining estate, and did not, therefore, pass to the 

1 Tre&tiie, De Jure Maris; and Hall on the Rights to the Sea, 
&o. 9. 

* Blnndell v. Catterall, App. p. L; Ball v. Slack, 2 Whart. (Penn.) 
R. 508 ; and see 4 Mason, (Ctr. Co.) R. 345. 
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embankment company bj the act in question. The 
act made mention in its recital, it will be observed, 
of land daily <^ overflowed by the sea," and assuming, 
said Lord C. J. Tenterden, those words mean only 
land ordinarily overflowed by the sea, still the re- 
cesses in question did not come within that descrip- 
tion. The land in question, said Park, J., was 
above the ordinary high-water mark, and therefore 
the plaintifi could not entitle themselves to it under 
the crown*^ 

The common law on the subject, as above stated 
and expounded, is recognized in this country by the 
highest authority.* One of the questions in the case 
of Storer v. Freeman, in the supreme court of Mas- 
sachusetts,^ was as to a boundary designated in a 
conveyance as a line running to the shore^ and thence 
by the shore ; and it was whether the land, (by vir- 
tue of such description) was conveyed, between 
high and low-water mark. In the decision of the 
question, it was observed by C. J. Parsons, — " The 
sea-shore must be understood to be the margin of 
the sea, in its usual and ordinary state ; and when 

> Lowe dLC. V. Govett, 3 B. & Adol. R. 967, and S3 Eog. Com. Law, 
R. 803. Upon the whole, it may be regarded as good law at this day, 
that the terra firma, and right of the subject, in respect of title and 
ownership, extends beyond the lines of the high spring tides, and spring 
tides, and down to the edge of the high-water mark of the ordinary^ 
or nsap tides. Hall on Rights to the Sea, &e. 

* Peyronx t. Howard, 7 Peters (U. 8.) R. 384. 

* Storer «. Fieemaa, 6 Mass. R. 435. 
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the sea is full, the margin is high-water mark. The 
sea-shore is therefore all the ground between the 
ordinary high- water mark and low- water mark." 
Again the same court, in the case of the Common- 
wealth V. Charlestown/ understood the rule of the 
common law to be, that the sovereign and public 
right extended only to ordinary high-water mark. It 
was contended in the supreme court of the state of 
New York, that the rule of the civil law, as above 
laid down, was the rule to be adopted in that state ; 
and the reason assigned was, that the state was 
granted by the Dutch government, and that, at the 
time of the grant, the civil law prevailed in the 
seven United Provinces. The court, however, ad- 
hered to the doctrine of the common law on the sub- 
ject as laid down by Lord Hale.' Under the colonial 
ordinance of Massachusetts of 1641, the ebb of the 
tide, when from natural causes it ebbs the lowest, 
and not the average or common ebb, is to be taken 
as the low-water mark.' The rule of the common 
law is unquestionably subject to any alteration by 
statute.^ 

^ Commonwealth o. Charleatown, 1 Pick. (Mass.) R. 180. 

* Cortelyou v. Van Brandt, 2 Johns. (N. T.) R. 357. 

* Sparhawk o. BuUatd, 1 Met. (Maaa.) R. 0&. 

* By an act of the state of Virginia, passed Febroarj 16, 1819, it 
is declared that hereafter the limits or bonnds of the several tracts of 
land lying on the Atlantic ocean, the Chesapeake bay, and the rivers 
and creeka thereof within the commonwealth, shall extend to ordinary 
louhvxUer mark ; and the owners of said lands ahall have, possess and 
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The rule as to ordinary high-water mark applies 
as well to the shore of an arm of the sea, or wherever 
the tide flows and reflows, as to the shore of the sea 
itself.^ And an arm of the sea is considered as extend- 
ing as far into the interior of a country, as the water 
of fresh rivers is propelled backward by the ingress 
and pressure of the tide. To the extent that such fresh 
rivers are backwardly propelled, they are denominated 
** navigable" rivers;^ and to determine whether or not 
a river is ^^ navigable," both in the common law and 
in the admiralty acceptation of that term, regard 
must be had to the ebbing and flowing of the tide.' 
In the supreme .court of the United States, in a case 
which came up from the district court of the eastern 
district of Louisiana, the question was presented of 
admiralty jurisdiction, in the river Mississippi, which 
the court considered was to be determined by the 
ebbing and flowing of the tide ; and in determining 

enjoy, exeinsiTe rights and pririlegeB to and along the Bhores thereof, 
down to ordinary low-water mark : pr<md^ that nothing in this act 
contained, shall be construed to affect any creek or river, or such part 
thereof, as may be comprised within the limits of any surrey ; and 
provided also, that nothing in this section contained, shall be construed 
to prohibit any person from the right of fishing, fowling and hunting, 
on those shores of the Atlantic ocean, Chesapeake bay, and the rivers and 
eroeks thereof within the commonwealth, which are now used as common 
to all the good people thereof . 3 Ann. Law Reg. 360; and see State 
V. Creek Co. 3 Green (N. J.) R. 301 ; and see post, Chap. VII. 
, ^ Case of the Royal Fishery, &c., Daviea's R. 140. 

* Hale, De Jure Maris, 

* Sir Henry Constable's Case, 6 Co. R. 107. 

7 
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the question, the ordinary state of the water, unin- 
fluenced bj anj extraordinary freshets, was to be 
regarded.^ 

It was urged in Rex v. Smith,' that the river 
Thames, above London bridge, was not navigable, 
although it was flowing and reflowing, inasmuch as 
the tide beyond that limit was occasioned by the 
pressure and accumulation backward of the fresh 
water. But the distinction attempted was, by Lord 
Mansfield, pronounced new and inadmissible. In a 
case, in the British Honse of Lords, where the ques- 
tion was, what was to be considered ^^ river " and 
what ^^ sea ; " and where the direction was, that 
the thing to be looked to is the fact of the absence 
or prevalence of the fresh water, though strongly 
impregnated witksalt ; the direction was held to be 
erroneous.^ The supreme court of the United States, 
referring to the above case of Rex v. Smith, have 
decided, that although the current in the river Mis- 
sissippi, at New Orleans, may be so strong a% not to 
be turned backwards by the tide ; yet if the effect 
of the tide upon the current is so great as to occa- 
sion a regular rise and fall of the water, it might 

^ Peyroux v. Howard, 7 Peten (U. S.) R. 324. In a case referred 
to in this ease, of the steamboat Jeflbreon, the coart said there was oo 
doubt the admiralty jurisdiotion existed, although the commencemenif 
or termination of the voyage might happen to be at some place beyond 
the reach of the tide. Jb. 343, 344. 

> Rex 9. Smith, 2 Doug. R. 441. 

' Home V. Mackenzie, 6 Clark & Finn. R. 628. 
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properly be said to be within the ebb and flow of 
the tide.^ The colonial ordinance of Massachusetts 
of 1641, is applicable wherever the tide ebbs and 
flows, though it be fresh water thrown back by the 
influx of the sea.' 

There is therefore an important distinction be- 
tween the term '^ navigable " as applied to a river, 
in its technical sense, and in the common accepta- 
tion of it when so applied. In the case of the Royal 
Fishery of the river Banne, in Ireland, it was re- 
solved, '^ that there are two kinds of rivers, navigable 
and not navigable; that every navigable river so 
high as the sea ebbs and flows in it, is a royal river, 
and belongs to the king, by virtue of his prerogative ; 
but in every cither river, and in the fishery of such 
other river, the ter-tenanis on each side have an in- 
terest of common right ; the reason for which is, that 
so high as the sea ebbs and flows, it participates of 
the nature of the sea, and is said to be a branch of 
the sea so far as it flows." ' But all rivers entirely 
above the influence of the tide, if they are so large 
as to admit of navigation, and to be of public use 
for the passage of vessels, boats, &c., may, as well 
as those which ebb and flow, be under the servitude 
of the public interest, and be used as '' public high- 
ways" by water. They are regarded as public, 

> PejToax V. Howard, 7 Peters (U. S.) R. 394. 

' Lapish V. Bangor Bank, 8 Greenl. (Me.) R. 85. 

' Case of the Royal Fishery ia the RiTer Banne, DaTies'a R. 140. 
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not in reference to the property in the soil or bed of 
the river, for that is in the riparian proprietors ; but 
only in reference to public iise. The doctrine of the 
common law making this distinction, is so clearly and 
explicitly laid down by Lord Hale.^ Hence, the right 
of property in the soil and bed of" navigable '' rivers 
being thus vested in the sovereign, and that in the 
soil and bed of rivers, Which are only " public high- 
ways," being in the riparian proprietors, in adjusting 
controversies arising between the public and indi- 
viduals, as to the right of soil covered by water, and 
the consequent rights of fishery, it may be necessary 
to ascertain the extent of the flowing of the tide. 

But the courts of some of the states in this coun- 
try, have adjudged, that the common law, so far as 
it recognizes the above distinction^ does not apply to 
our large fresh water rivers, and that these rivers, 
without reference to the flow and ebb of the tide, 
do not belong to the owners of the land adjacent, 
and that they have not the property in the soil under 
the water, and the consequent exclusive right of 
fishing usque adjUum aqtus, or to the middle of the 
river; or, in other words, these rivers are to be 
deemed not merely " highways " but " navigable." 
Such have been the decisions in Pennsylvania,' and 



^ D€ Jure Maris, 

* CaTson V. Blazer, Binn. (Penn.) R. 76 ; Shrunk o. Schoylkill, 
NaT. Co. 14 S. 6l Rawle (Peno.) R. 71. 
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in South Carolina.^ In Alabama also every stream 
of water suited to the ordinary purposes of naviga* 
tion, whether it ebbs and flows or not, (where the 
government has not expressly granted any part of 
the bed thereof) is not only a public highway, but the 
owners of land bounded upon it can assert no private 
right of soil to the bed of the river.' It has been 
held by the supreme court of North Carolina, too, 
that what is a << navigable " river in that state, does 
not depend upon the rule of the common law ; but 
that waters which are sufficient in fact, to aflbrd a 
common passage for people in vessels, are to be 
taken as ^' navigable." ' In commenting upon the 
inapplicability of the common lavc^ on the subject, 
one of the judges, in one case, in that state, pro- 
nounced it entirely inapplicable, and remarked, that 
by the rule of the common law, Albemarle and Pim-r 
lico sounds, which are inland seas, would not be 
deemed ^^ navigable " waters, and would be the sub- 
ject of private property. It makes no difference 
whether there is, of ever was, any tide in Albemarle 

sound.^ 

On the other hand, the distinction made by the 
common law between such rivers as are " navigable," 
and such as are only ^^ highways," is adhered to in 

1 Catea v. Waddington, 1 McCord R. 580. 

* Bollock V. WilBoo, 3 Port. (Ala.) R. 456. 

* Wilson t. Forbes, 3 Der. (N. C.) R. 30. 

* Collins V. Benbory, 3 Ire. (N. C.) R. 377 ; and see Tograham v. 
Threadgill, 3 Dev. (N. C.) 59. 

7* 
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New York.^ Doubts, it is true, have been expressed by 
some of the judges in New York, to the contrary ; bat 
the effect of those doubts is removed by the decision 
in the court of errors in that state, in the case of the 
Commissioners of the Canal Fund v. Hemphill,' in 
which the judgment of the supreme court in favor of 
the riparian owner, was unanimously affirmed.^ The 
rule of the common law has been recognized also in 
the states of Massachusetts and New Hampshire, 
and has been applied by the courts of both of those 
states to the river Connecticut.^ It has also been 
recognized by the courts in the states of Connecti- 
cut,* Maine,* Maryland,^ Virginia,® and Ohio.* It 
■ I- - ■ » I ■■ ■ ■■ I I I. I — I —.1.1 ■■ ■ — 

^ Palmer v. MalUgan, 3 Caine« (N. Y.) R. 307 ; Shaw v, Crawford, 
10 Johns. (N. T.) 230 ; People v. Piatt, 17 lb. 15 ; Hooker v. Cum- 
miDgs, 20 lb. 90 ; Jenoings, ex parte, 6 Cow. (N. T.) R. 518 ; Caaal 
Commiasiooers o. People, 5 Wend. (N. Y.) 493 ; People v. Canal Ap- 
praisers, 13 lb. 355. 

* Commissioners of the Canal Fund v. Hemphill, 26 Wend. (N. Y.) 
404. 

' So declared by Walworth, Chan, in Child v. Hart, 4 HUI (N. Y. 
R. 372. 

* Commonwealth v. Chapin, 5 Pick. (Mass.) R. 190 ; Scott o. Wil- 
son, 3 N. Hamp. R. 321 ; and see also Gray «. Bartlett, 20 Pick. R. 

186. 

' Adams v. Pease, 2 Conn. R. 48 ; Chapman v. Kimball, 9 lb. 38 ; 
East Haven v. Hemingway, 7 lb. 186 ; Bliddletown «. Page, 8 lb. 
221. 

* Berry v. Carle, 3 Greenl. (Me.) R. 269 ; Spring v. Russell, 7 lb. 
273 ; Same v. Seavey, 8 lb. 138. 

^ Brown v, Kennedy. 5 H. & Johns. (Md.) R. 195. 
' Hays V. Bowman, 1 Rand. (VaJ R. 417 ; Mead v. Haynes, 3 lb. 
33. 

* Gavitt V. Chambers. 3 Ohio. R. 495 ; Lamb v. Rickets, ll lb. 311. 
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has been held bj the supreme court of Illinois, that 
the part of the river Mississippi upon which that state 
is bounded, is not a ^< navigable " stream at common 
law, and that, therefore, the riparian ownership ex- 
tends to the middle of the stream.^ 

B J the civil law, all rivers in which the flow of 
water is perennial belong wholly to the public, and 
the public right extends to the use of the banks as 
well as to fishing.' Navigable rivers, in the language 
-of the civil law, are not merely rivers, in which the 
tide flows and reflows, but rivers capable of being 
navigated, that is, navigaUe in the common sense of 
the term. In the words of the Digest, a navigable 
river is << statio Uurve natn^'o." In the code Napo- 
leon, navigable rivers are spoken of as ^^ flottables^^^ 
that is, rivers admitting floats.^ 

> Middletown o. Pritchard, 3 Seam. (111.) R. 500. Common law 
rule alBO recognized in Indiana, Cox v. The State, 3 Black. (Ind.) R. 
103. A writer in the American JuriBt, Vol. 16, on the codification of 
the laws, thinks the subject of riFcrs *' navigable " commends itself to 
the cognizance of legislatuxes, as worthy of a more definite settlement, 
(p. 70.) 

* Dig. 43, 13, 13, 14 ; Inst 313 ; 3 Domat Cir. Law, 383, b. 1, t. 8, 
s. 1, 3. 

' Dig. 43, 13, 13, 14, 16 ; Zonch, El. Jur, Descriptio Juris et IndL 
cii Maritimi, Part 1, s. 5 ; Code Napoleon, b. 3, t. 3, c. 3, art. 556, 
560,501, 662, 663 ; b. 3, 1. 1, c. 3 ; Ord. Louis 14, s. 3, art. 6. 
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CHAPTER IV. 

OF THE PUBLIC RIGHT OF NATIGATION. 

The public rights to the use of tidal br << naviga* 
ble " waters which exist, ex commune jure, or of 
common right, and which disjura communiaj are con^ 
tradistinguished from ^ura cararue, or the sovereign* 
right of property, are the rights of navigation and of 
FISHERY.^ The former we here proceed to consider. 

The public right of namgaiian may be called the 
primary right, it being paramount to the public right 
of fishery. Should an individual, whether in the 
exercise of the piscarial right which he has in com- 
mon with the people at large, or of an exclusive right 
which he has acquired, by grant or prescription, ex* 
tend a seine across the navigable part of an inlet of 
the sea, or '^ navigable " river, he might be incom- 
moded by the passing of a vessel. To determine in 
such an event which right should yield to the other, 
it is only necessary to consider the nature of the two 
rights, and it will appear obvious at once, that the 
right of navigation necessarily supposes a free pas- 
sage, and from its nature excludes every interruption 
of it. This has been moreover so expressly decided 

^ See ante, Chap. I. 
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in a case in the state of New Jersey : M« aioned a 
fishery on the Passaic river, and while his net was 
out in the river, P., who was the owner of a vessel, 
was navigating it, and in so doing he ran through 
and injured the net, so as to deprive M. of the use 
of it. The decision was, that the right of fishing 
must yield to the right of navigation, where the two 
rights come in conflict, and that where one right 
only can be enjoyed, that of navigation must be the 
one. At the same time, it does not swallow up and 
obliterate the right of fishery ; and where both 
rights can at the same time be enjoyed freely and 
fairly, that of navigation has no authority to trespass 
upon and incommode the other. The right of navi- 
gation, though superior, does not take away the 
right of fishery, but only limits it ; and limits it only 
so far as it interferes with its own fair, useful and 
legitimate exercise. If the master of a vessel, under 
the pretence of exercising his right, should wantonly 
turn out of his regular course to run upon a net, or 
lie in wait till the net be spread, and then crowd 
sail to reach it ; or, if he should unnecessarily and 
wantonly anchor on fishing ground ; in these, and in 
like cases, he is answerable in damages.^ 

In an action for disturbing plaintifi^s fishery in 
the river Tweed, it was proved, that the defendant's 
vessel was moored against a rock on the bank of the 

> Pott V. Maany 1 SoaUi. (N. J.) R. 61. 
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river, where she delivered her cargo ; and that the 
plaintiff was prevented, by the situation of the ves- 
sel, from taking as many fish as he would have 
otherwise done. It further appeared, that vessels 
frequently lie there ; and that there were mooring 
rings upon the rock, to one of which was fastened 
the defendant's vessel. The opinion by Wood B. 
was, <^ All persons have a right to come there in 
ships, and to unload, moor, and stay as long as they 
please. Nevertheless, if they abuse that right, so as 
to work a private injury, they are liable to an action. 
The question will therefore be, whether the defen- 
dant has abused his right. The privilege of the 
plaintiff must be subservient to the right of the pub- 
lic. It would be of very mischievous consequence, 
if the owner of a fishery could prescribe how and 
where they are to moor in a navigable river. The 
only case I remember like this, is, where a man ob- 
stinately refused to move his ship from opposite a 
wharf, although it would have been just the same if 
be had moved a little one way or the other ; and 
therefore he abused his right, and the plaintiff recov- 
ered. The defendant had a right to moor and re- 
main where his ship lay, as long as convenience 
required. Yet if he acted wantonly and maliciously, 
for the purpose of injuring the fishery, the plaintiff is 
entitled to a verdict ; but Aot otherwise.^ 

^ Anonymous, Durham Assiies, in note to p. 516 of I Campb. R. 



CH. IV.] PUBLIC RIGHT OF NATIOATION. 

Where the plaintiff stated in his declaration his 
possession of a fishery in a public navigable river, 
and of oysters and oyster brood lying in the bed of 
the river, and charged, that the defendant, by negli- 
gent navigation of his vessel, at times of the tide 
unseasonable, placed her so that she struck against, 
and settled upon, the bed of the river, and destroyed 
large quantities of oysters and oyster brood ; it was 
held, that a tidal navigable river is a highway at all 
times and states of the tide, and is not suspended 
during such periods of the tide as leave the channel 
too shallow to float vessels ; and that any grantee of 
the crown of the soil in such river, must take it sub- 
ject to such right.^ 

Free and convenient navigation of navigable water 
being a primary object, the legislature of a state may 
promote it by artificial means, and render the water 
more useful to the public for navigable purposes, even 
though the privilege and convenience of fishing of 
the riparian owners, may be thus impaired.' 

A sense of the importance of preserving navigation 
unobstructed, in all navigable rivers, viras manifested 
in England at a very early period, as is indicated fay 
the laws relating to sewersj which are remarkable for 
their antiquity.^ Especially does it appear by the 

1 Mayor of Colchester «. Brooke, 9 Jar. 1090 ; Q. B. 5 Harr. Dig. sup. 
TBI. 
< Hart V. Hill, 1 Whart. (Penn.) R. 130. 
' Callia OD Sewers, S5. The first statate in print wherein is the 
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celebrated instrament of Magna Charta, which de- 
clares, that omnus kidelli deponantur de cetera penilus 
per Thamesiam ei Medwayam etper totam Angliam.^^ ' 
The principle of this clause has been considered as 
discountenancing all obstructions to navigation ; 
and therefore, on an information filed against the 
defendant for building locks on the Thames, Lord 
Chief Justice Holt said, that to hinder the course of 
a navigable river was against Magna Charta.^ After 
Magna Charta, by the statute of £d. III. c. 4, it 
was enacted, that ^^ all mills, wears, stanks, stakes 
and kiddels, which were levied and set in the time 
of king Edward L, and after, whereby ships and t^- 
sels were disturbed, should be cut and puUed down, 
without being relieved." This statute was con- 
firmed by the statute of 45 £d. III., which further 
provided, that ^^ if any such annoyance be done, it 
shall be pulled down, and he who shall relevy such 
annoyance, and be thereof duly attainted, shall incur 
a penalty of one hundred marks to the king, to be 
levied by the ^estreats of the exchequer." The sta- 
tute of 4 Hen. IV. c. 15, which, after reciting, that 
<^ by wears, stakes, and kiddels in the water of the 
Thames, and in other great rivers through the realm, 



frame of a commission of sewers, is the statute of Hen. VT. Ch. 5, 
but the commissions contaiDed in the Register were long before that 
time. lb. 

> See antty Chap. I. p. 83 - 85. 

* Rex 0. Clark, 18 Mod. R. 615. 
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the common passage of ships and boats be disturbed, 
and also the young fry of fish be destroyed, &c«, 
therefore this statute enacts, that all the former 
statutes thereof made, be holden, kept, and put in 
execution." * Again, by the statute of 12 Ed. IV. 
c. 7, all preceding statutes on the subject are con- 
firmed, and penalties prescribed for their violation. 
These statutes show the sense of the importance 
which in early times in England was manifested, of 
the firee and unobstructed passage of navigable rivers, 
and a long continued solicitude and determination 
to preserve it. - By virtue of them, it is held by the 
courts of England, to this day, that wears appurte- 
nant to fishing places which obstruct the whole or a 
part of a navigable river, are illegal, unless they can 
be proved that a license to construct them was granted 
by the crown before the reign of Ed. I.' 

Although in England, the king at this day can 
make no grant, and do nothing in derogation of the 
public right of navigation,' such public right being 
paramount to any right of the crown,^ yet by parlia- 
ment it may be done, for by an act of that body, 
the navigation of an arm of the sea may be even 

^ See Robson o. Robinson, 3 Dong. R. 307. 

> Williams v. Wilcox, 8 Adol. & Ell. R. 314, (in Queen's Bench 
1838) ; S. C. 35Eng. Com. Law R. 396. See anU.^ Chap. I. p. 23 -37. 

' Harg. Tracts, 85. Hale's Treatise De Jure Maris, Sic, And see 
anU, Chap. I. p. S3 *27. 

4 Williams v. Wilcox, sup. And see opinion of Catron, C. J., in 
Corp. of Memphis v. Overton, 3 Yerg. (Tenn.) R. 389 ; and the opin- 

8 
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extinguished.^ But, it will not be contended, that 
in the United States, either a state legislature, or 
the federal government, can completely and perma- 
nently obstruct any arm of the sea or navigable 
river, extensively beneficial to the people of the 
United States for the purposes of internal trade, and 
which has always been generally resorted to for such 
purposes, as being capable of sustaining vessels of a 
large description with their loading.^ The one 
could not thus totally annihilate navigation, because 
it would be in collision with the laws of Congress 
made by virtue of the power given by the constitu- 
tion to regulate commerce.' The other manifestly 
could not do it, because it would conflict with a right 
which the states have never relinquished, the sover- 
eign right of property in, and dominion over, all tide 
waters and the soil under them, within their jurisdic- 
tional limits.^ it would, moreover, if attempted by 
the legislative power of the general or of a state 
government, conflict with the free right of passage 
which the constitution gives to the citizens of one 

ion of Bayley, J., in Blandell v. Catterall, 6 B. & Aid. R, 91 ; App. 
p. xxxi. 

* Rex V. Montague, 4 B. & Crew. R. 598. 

' Cox V. The State, 3 Black. (lod.) R. 193. And see ante, Ch. 11. 
p. 59-65. 

' Gibbons v. Ogden, 9 Wheat. (U. S.) R. 1, and cited more fully 
antef Chap. II. p. 60. 

* Wilson V. Black Bird Creek Co. 3 Peters (U. S.) R. 845, and 
cited more fully in Chap. II. p. 63 ; Piscataqua Bridge Co. o. New 
Hampshire Bridge Co. 7 N. Hamp. R. 35. 
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State, within the jurisdiction of another. The river 
Mississippi is preeminently an open highway, and 
upon principles of international law, the right of pas- 
sage in it, bj a citizen of any state, is classed among 
imperfect rights ; and such imperfect right is made 
perfect by the constitution of the United States, 
which provides, that the citizens of each state shall 
be entitled to the privileges and immunities of the 
citizens in the several states.^ 

The absolute right of a state to control, regulate, 
and improve the navigable waters within its juris- 
diction, as an attribute of sovereignty, or as a right 
of superintendence over its own internal police, re- 
strained only by constitutional restrictions in favor 
of the people of other states, as before explained ; 
or by such restrictions in favor of its own citizens, 
in respect to their private rights, cannot be in any 
manner disputed* So far as relates to private senti* 
ment, or even personal .convenience, they must un- 
doubtedly be subservient to considerations of public 
expediency, of which the representatives of the pub- 
lic, the legislature, are the sole proper judges. The 
principle upon which the public right to navigable 
streams rests, being manifestly undeniable, and the 
necessary inference being, that no power but the 



' Per Catron, C. J., ia Corp. of Memphis «. Overton, 3 Terg. (Tenn.) 
R. 389. And tee Georgetown (City of) «. Alexandria Canal Co. Id 
Peters (U. 8.) 91 ; and Cornfield v. Corye]], 4 Wash. (Cir. Co.) R. 
379. And see anUf p. 69. 
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legislative power of a state can authorize anj use of 
them, inconsistent with the public right ; there could 
be no difficulty in determining any question relating 
to them, were it not that the insignificance of some 
waters, and the little use actually made of them for 
purposes of transportation, render the application of 
the principle questionable on the ground of expedi" 
ency. But this difficulty is solved by referring all 
such cases to the legislature, which will always re* 
linquish the public control over such waters, when 
the interests of the public at large will be promoted 
by so doing.^ " We cannot doubt," says Chief Jus- 
tice Shaw, in giving the opinion of the supreme court 
of Massachusetts, ^^ that a navigable stream may 
cease to be such, by the appropriation of the soil 
under legislative authority, to other purposes ; as if 
the legislature were to authorize the erection of a 
solid dam across a navigable creek, and permit the 
land to be wholly filled up and converted into house 
lots.' But for courts of judicature, there is only one 
principle by which they can be governed, and that 
is, to consider as public property all inlets of the sea,* 
leaving the question c^ comparative public conve- 
nience respecting their regulation, management, and 
disposal to the legislature, and upon such termsi 
conditions and reservations as the latter power may 

prescribe. 

_^ - — - — • ■ ■ - 

' Commonwealth v, Charlestown, 1 Pick: {Mass.) R. 180. 

* Charlestown v. County Commissioners, 3 Met. (Mass.) R. 808. 

> Commonwealth v. Breed, 4 Pick. (Mass.) R. 460. Aniej^, 30-47. 
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Every creek or river into which the tide flows, it 
has been held in England, is not on that account, 
necessarily, a public navigable river. If it is navi- 
gable only at certain periods of the tide, and then 
only for a very short time, it is not to be supposed 
to be a navigable channel, and no individual can 
complain of its obstruction.^ In the supreme court 
of Massachusetts, there was a bill in equity for a 
perpetual injunction against an obstruction to the 
navigation of a salt water creek alleged to be to the 
special injury of the plaintiff, but the water was not 
navigable for any useful purpose, and only so under 
some circumstances. The relief prayed was denied, 
the whole court being of opinion from the evidence, 
that the creek could not be considered a stream nav- 
igable for any useful purpose either of trade or agri- 
culture. The particular gravamen of the complaint 
was, that the plaintiffs were the owners of a tract of 
salt marshy and that there had been from time imme- 
morial a salt water navigable creek through this 
marsh, which was of some benefit to them in the 
use of their said land ; and that the defendants having 
obtained an act of incorporation, and an authority to 
build a road and bridge across a river called the 
'^ Neponset," and across this tract of marshy were 
bound in the execution of this authority, to erect a 



* Per Bayley, J. in The King v. M ontagoe, 4 E & Cicm. R. 689, 
and 10 Eflg. Com. Law R. 413. 

8» 
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bridge over this navigable creek| so that the water 
might freely ebb and flo^i^ therein, as it had been 
heretofore accustomed to flow, and so that the 
plaintifls might use it, as a navigable stream for 
boats, gondolas and light craft. In giving the opin- 
ion of the court, Shaw, C. J., observed — ^^ It is 
not every ditch, in which the salt water ebbs and 
flows, through the extensive salt marshes along the 
coast, and which serve to admit and drain off the 
salt water from the marshes, which can be considered 
a navigable stream. Nor is it every small creek, in 
which a fishing skiff or a gunning canoe can be made 
to float at high water, which is deemed navigable. 
But in order to have this character, it must be navi- 
gable to some purpose useful to trade and agriculture. 
It is not a mere possibility of being used under some 
circumstances, as at extraordinary high tides, which 
will give it the character of a navigable stream, but 
it must be generally and commonly useful to some 
purpose of trade or agriculture." ^ And the obstruc- 
tion of creeks, authorized by a state legislature pass- 
ing over deep level marshes adjoining the river Del- 
aware, is not in collision with the power of Congress 
over commerce and navigation.' 

The power of the legislature may without doubt, 
and has in fact been, in many cases in England and 



' Rowe o. Granite Bridge Corporation, 21 Pick. (Mass.) R. 344. 
> WUBon V. Black Bird Creek Co. 3 Peters (U. S.) R. 845. See 
this ease more fdly cited antef Chap. IL p. 63. 
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in this couDtrjy delegated to individuals either in a 
natural or corporate capacity, the power of determin- 
ing when and to what extent public convenience 
will justify an obstruction to any arm, or inlet of the 
sea, or navigable river, and of otherwise controlling 
and regulating them, as the exigencies of the public 
require. Commissioners of sewers in England have 
long been invested with this kind of authority.^ Such 
officers may be appointed by the legislature of a 
state in this country to ascertain and secure by per- 
manent boundaries, the proportion of water which 
ought to flow in the channel of a navigable river.' 



^ Callw on Sewers, 95. The laws relating lo sewexs in England 
are remarkable for their antiquity. In the Register, in oyer and termir 
neff are two several writs or commissions of this nature ; the one au- 
thorizing certain persons to survey the defences in a part of the county 
of Lincoln ; the other for viewing and surveying the surrounding 
grounds between the two rivers Humber and Auckholm, in the same 
county. The first of these commissions is set down, verbatitrtj in Fitz. 
N. B. 113. The first statute which appears in print, wherein is a 
frame for a commission of sewers, is the stat. 6 Hen. VI. ch. 5. But 
the commissions contained in the Register, and in Fitz. N. B. were 
unquestionably long before that time, though they received additional 
aid and power from the statute just named. Callis on Sewers. Sir 
Edward Coke, in the case of the Isle of Ely, says (10 Rep. 141) that 
'*the kings of England, before the making of any statute relative to 
sewers, might grant commissions for the surveying and repairing of 
walls, banks, and rivers ; and that the first statute was in the time of 
Hen. III. 9, which is in the first vol. of the English Statutes. See 
Rex V, Smith, as to the p9wer given by an act of Parliament to the 
magistrates of the city of London to facilitate navigation by towing 
paths on the river Thames, d Doug. R. 441. 

' Propr*s. of Mills on Charles River v, Propr^s. of Mills on Mill 



92 LAW OF TIDE WATERS. [CH. IT* 

Power may also be delegated to the magistrates 
of a county to determine when it is expedient that 
a bridge should be thrown over a creek or co?e«^ 
There will be occasion from time to time to cite 
other examples of this sort in subsequent parts of our 
work. 

Power also may, and often has been, given to 
private individuals, and to private corporations estab- 
lished for the accomplishment of projects from which 
they contemplate deriving profit^ to appropriate and 
control tide water and the soil under it, with such 
reservations and restrictions as the legislature deem 
fit to prescribe.' A company incorporated and au- 
thorized to construct a rail-road by the legislature, 
have authority to extend their road over basins of 
tide water, formed by a dam authorized by an act of 
the legislature to be constructed by another incor- 
porated company; and a prohibition to such rail-road 
company to build a bridge, was not intended to 
apply to those basins, but only to the water left open 
for navigation, — the design of the prohibition being 
to protect only the navigation.' 

The state is invested with the right of enacting 

Creek RiTer, 7 Pick. (Mass.) R. 807 ; Crensha^w o. State River Co. 
6Rand.(Va.) R. 845. 

' Commonwealth o. Charlestown, 1 Pick. (Mass.) R. 180. 

' See Rowe v. Granite Bridge Corp. cited onff , p. 80, 00. 

' Water Power Company v. Boston and Worcester Rail Road Com* 
pany, 23 Pick. (Mass.) R. 360. And see Shrunk v. Schuylkill NaT. 
Co. 14 S. dL Rawle (Penn.) R. 71. 



CH. IV.] PUBLIC RIGHT OF NAVIGATION. 93 

such laws as give authority to improve the navigation, 
and thus promote the interests of the public, even 
although it may be an inconvenience to a private 
individual, such inconvenience being damnum absque 
injuria ; as if the privilege of fishing of an individual 
on the banks of a navigable river be impaired there- 
by. The owner of land fronting on the river Schuyl- 
kill, who had exercised the right of drawing seines 
on his own land, it was held, was not entitled to 
damages, under the act incorporating the Schuylkill 
navigation company, for an injury sustained, in con- 
sequence of the erection of a dam across the river by 
that company, by reason of which, shad, herring, as 
well as other fish, were prevented from passing up 
the river.^ The proprietors of the Fryeburg canal 
in the state of .Maine, were held not liable to an ac- 
tion for consequential damages occasioned by turn- 
ing the channel of Saco river as directed by their act 
of incorporation. Damnum absque injuria^ say the 
court, in this case, is not a legal novelty. It does 
not, they say, necessarily follow, that because a 
plaintifi* may have sustained a serious injury in his 
property, consequent upon the voluntary act of a 
defendant, that he has therefore a right to recover 



> Shnmk v. Schaylkill Nay Co. 14 S. & Rawle, R. 71. Coropeo- 
tstioa, say the court in this case, shall be made for all damage arising 
from immediate injury, and palpable and direct injury, but not for any 
damage where there is no legal injury, which is called damnum absque 
injuria. And see Hart v. Hill, I Whart (Penn.) R. 124. 
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damages for that injury. That acts maybe justified 
by an express provision of law ; or that damage may 
have arisen as th e consequence of those acts which 
others might lawfully do in the enjoyment and exer- 
cise of their own rights, and management of their 
own business ; or that it may hare resulted from the 
application of those principles by which the general 
good is to be consulted and promoted, though in 
many respects operating unfavorably to the interests 
of individuals in society, (continue the court to say 
in the case referred to) is and must be the law of 
society.^ On this principle, where in Pennsylvania, 
the object of the legislature was to improve naviga- 
tion, and gave the privilege for that olject, to a 
company, of erecting dams, locks, &c. with the privi- 
lege of entering upon the lands of others for those 
purposes ; it was held, that the legislative grantees 
have the same right to erect a dam on the river, that 
a riparian proprietor has to erect one of his own ; 
and if chargeable with no want of attention to its 
probable effect, they are not answerable for conse- 
quences which it was impossible to foresee and 
prevent.^ In an action for a nuisance created by 

' Spring V. RuBsell, 7 Green. (Me ) R. S73. If the property of one 
person happen accidentally to lodge on the land of another, or in waters 
of which he has the control, the latter in removing it from his premises, 
is bound to do it with as little injury as possible. Berry o. Carle, 3 
Green. (Me ) R. 869. And see post, Ch. VI. 

* Lehigh Bridge Co. v, Lehigh Coal and NaT. Co. 4 Rawle (Penii.) 
R. 9. 
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obstructing a stream made navigable by law, it was 
held, that if it appeared to the jury, that the injury 
to the plaintiff arose from causes w)iich might have 
been foreseen, such as ordinary periodical freshets or 
the collection of ice, he, whose superstructure is the 
immediate cause of the mischief, is liable in dama- 
ges. But, if the injury he occasioned by an act of 
Providence, which could not be anticipated, it is 
damnum absque injuria^ 

A corporation was created by the legislature of 
Connecticut, for the purpose of removing the obstruc- 
tions to the navigation of Connecticut river, from 
Hartford to the sound ; it being there a public nav- 
igable river, subject to the ebbing and flowing of the 
tide. To accomplbh this object, and not intending 
to injure any proprietor of land, the corporation 
erected piers, and put other obstructions in the river, 
in a prudent and skilful manner, whereby the land 
of A. adjoining the eastern bank of the river, was 
gradually undermined and washed away. In an ac- 
tion on the case brought by A. against the corpora- 
tion, for the injury he thus sustained, it was held, 

> Bell V, M'Clintoek, 9 Watts (Peoo.) R. 110. In proceeding to 
estimate the injury sustained hj the owner of a mill from a dam raised 
by the Schuylkill navigation company, it was held, that the jury were 
to asoertain what was the real damage to the mill in ordinary events, 
and were not to be governed by the consideration of the profits which 
the owner might have derived from an accidental rise of the value of 
grain at the particular time. Schuylkill Nav. Co. «. Freedley, 6 Whart. 
(Penn.) R. 100. 
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that though the lands of individuals bounding on the 
river were originally granted bj the state, the state 
did not thereby divest itself of the right and power 
of improving the navigation of the^ river ; that the 
state always holding the river for the purpose of nav- 
igation, might do every thing for the full enjoyment 
of such right, not inconsistent with the great consti- 
tutional principle, that private property shall not be 
taken for public use, without just compensation ;• 
that it was the duty of the individual proprietors of 
land adjoining the river, and not of the corporation, 
to protect the banks from encroachments by the 
water ; and that remote and consequential damages 
to individuals, resulting from the works of the cor- 
poration, authorized by their charter, were not the 
taking of private property for public use, within the 
constitutional interdiction, but merely damnum absque 
injuria.^ This case is not unlike the case of Rex i^. 
Pegham in the court of King's Bench in England, 
where commissioners of sewers^ acting honAfide for 
the benefit of the levels, erected certain defences 
against the inroads of the sea, which caused it to 
flow with greater violence against, and injure, the 
adjoining land not within the levels. They could 
not be compelled, it was held, to make compensation 
to the owner of the land, or to erect new works for 

' Hollieter v. Union Company, 9 Conn. R. 436. The coart cite 
Henly v. Mayor and Burgesses of Lyme, 5 Bing. R. 01 ; S. C. 15 
Eng. Com. Law R. 376-384. 
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bis protection ; for that all owners of land exposed 
to the inroads of the sea, have a right to erect such 
works as are necessary for their own protection, 
even although they may be prejudicial to others.^ 

The remedy by abatement cannot be applied to 
the erection of a dam which obstructs navigation, if 
an appropriate mode of redress is provided by the 
legislative act which authorizes it. By an act of the 
legislature of Pennsylvania, the erection of a dam 
was permitted, and the use of the water granted on 
the condition that there should be no interference 
with the navigation and passage of fish. It was by 
an excess beyond the limit prescribed, the court 
held, that the act was violated, and the appropriate 
redress for such mischief, was not utterly to demolish 
and destroy the dam, but to remove that excess, and 
adapt the erection to the design of the law. ' This 
was provided for by the requisitioi) of the act of the 
previous inspection of three commissioners ; and by 
the direction of it, that in case of conviction, the 
supervisors of highways should remove the griev- 
ance, by making the dam conform to the object of 
the act, and at the cost of the owner.' Nor would an 
indictment at common law, for the same reason, lie 



■ Rex V. Pegham, 5 B. & Cress. R. 350 ; S. C. 15 Eog. Cum. Law 
R. 237. 
' Criswell v. Clugh, 3 Watts (Penn.) R. 330. 

9 
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for erecting a dam, bj the authority of the above 
named act, to the obstruction of the navigation.^ 

A state legislature may constitutionally incorporate 
a company tp make a lock and slack water naviga- 
tion, without requiring it to make compensation for 
consequential damage to private property in the 
execution of the work. Hence the* Monongahela 
Navigation Company incorporated to make such a 
navigation from Pittsburg to the line between Penn« 
sylvania and Virginia, by dams and locks in the 
Monongahela river, was not held liable in an action 
on the case for obstructing the water oo the Youhe- 
ogany river by a dam in the Monongahela, to the 
injury of the plaintiff's mill.' 

If therefore the more apparent object of an imped* 
iment to the navigation be to the profit of an indi- 
vidual grantee, it is the right and duty of the legbla- 
ture to determine whether the public interest is so 
connected with the private, as to authorize the act, 
and the grantee while acting within the powers 
granted, is not liable for any injury suffered by any 
other individual by altering the flux and reflux of the 
tide.3 

It was said by the counsel in the case of the Com- 

' Browo V, The Commonwealth, 3 S. & Rawle (PeDn.) 273. 

* Law Rep. for May 1844, p. 38 ; and see the case in 6 Whart. 
(Penn.) R. 109. 

* Parker v, Cntler Mill Dam Corporation, 9 App. (Me.) R. 353. 
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monwealth v. Breed, in Massachusetts,^ that the 
grant of a right to build a bridge was upon the peti-* 
tion and for the especial benefit of an individual. 
The court said, it was doubtless true ; and it was 
also true, that many other enterprises had originated 
in motives of private gain, which had resulted in 
great public improvements. 

Very important cases of the description of those 
above referred to as damnum absque^ &c. are those 
of the erection of bridges over navigable water, by 
authority of the legislature, so near another bridge 
before erected over the same channel, under the 
same authority, as injuriously to affect the tolls of 
the bridge so first erected. The proprietors of a 
first erected bridge applied to the supreme court of 
Massachusetts to restrain by an injunction the con- 
struction of the second bridge, and the court in 1829, 
after elaborate and learned arguments by the coun- 
sel, on both sides, and upon very great deliberation, 
dismissed the bill, the judges being equally divided ; 
Parker, C. J., and Putnam, J., being of opinion, 
that the complaint was maintained, and Morton, J., 
and Wilde, J., declaring their opinion, that the bill 
should be dismissed. The case was then brought 
by writ of error to the supreme court of the United 
States, in which, in 1837, the decree of the court in 
Massachusetts was affirmed, — Mr. J. Story dissent- 

* Commonwealth v. Breed, 4 Pick. (Mue.) R. 460. 
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ing, and accompanying his opinion by a very elabo- 
rate and very learned argument^ in which Mr. J. 
Thompson concurred. The opinion of the court 
against granting the injunction, was delivered by 
Taney, C J., and was grounded upon the consider- 
ation, that the end of all government is to promote 
the happiness and prosperity of the community, by 
which it is established ; and that it could never bo 
assumed, that the government intended to diminish 
its power of accomplishing the end for which it was 
created ; and in a country like this, free, active, and 
enterprising, continually advancing in numbers and 
wealth, new channels of comfnunication are daily 
found necessary, both for travel and trade, and are 
essential to the prosperity and happiness of the peo- 
ple- The continued existence of government would 
be of no great value, if by implications and presump- 
tions, it was to be disarmed of the powers necessary 
to accomplish the ends of its creation, and if the func- 
tions it was designed to perform, were to be transfer- 
red to the hands of corporations. While the rights 
of private property were to be regarded, those of the 
community should be faithfully preserved.^ 

In the case of the Mohawk Bridge Co. v. Utica 
and Schenectady Railroad Company, in the court 
of chancery of the state of New York, there was an 



* Charles River Bridge v. Warren Bridge, 7 Pick. (Mass ) R. 344 t 
S. C. in error, 11 Peters (U. S.) R. 420. 
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application for an injunction by the Mohawk Bridge 
Company and twenty-four others, to restrain the 
defendants from erecting a bridge for the passage of 
their railway over the Mohawk river, at the city of 
Schenectady. The Mohawk Bridge Company were 
the owners of a toll bridge across the river about 
one hundred rods above where the defendants had 
commenced, and were proceeding to erect their 
bridge for the passage of their rail-road cars with 
passengers on their railway ; and the other com- 
plainants were land owners adjoining the river. The 
Mohawk Bridge Company alleged in their Jbill, that 
the proposed erection would endanger the safety of 
their bridge by damming up the ice at the breaking 
up of the river ; and also that the carrying of pas- 
sengers across the river in the rail-road cars would 
be a damage to the bridge company, by diverting the 
travel from their toll bridge ; and would for that rea- 
son be an injurious interference with the exclusive 
privilege secured by their charter. And all the 
complainants insisted, that the rail-road corporation 
was not authorized by its charter to erect a bridge, 
or to cross the river with its railway. It was held, 
that the complainants were not entitled to the relief 
asked, and the motion for an injunction be denied ; 
that the grant to a corporation of the right to erect 
a toll bridge across a river, without any restriction 
as to the right of the legislature to grant a similar 
privilege to others, does not deprive a future legis- 

9* 
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lature of the power to authorize the erection of 
another toll bridge across the same river so near to 
the firsty as to divert a part of the travel which would 
have crossed the river on the first bridge, if the last 
had not been created.^ 

The construction, under a charter granted by the 
legislature of Alabama, of a toll bridge, within a 
short distance of a licensed ferry, was held in that 
state not a violation of the vested rights of the ferry 
keeper. The court considered, that the principle, 
that private property cannot be subjected to pub- 
lic use without compensation, apply to an alleged 
loss by the keeper of such ferry-' 

"The legislature of Connecticut, in 1808, incor- 
porated a bridge company, with authority to collect 
tolls, and, in the act of incorporation, prescribed the 
manner in which the bridge and causeway should be 
constructed, and required other expenses to be incur- 
red ; and then it provided, that whenever the tolls 
should reimburse to the company the sums advanced 
by them in building the bridge and the other expenses 
referred to, with an interest of twelve per cent, per 
annum thereon, the bridge and causeway, and rate of 
toll, should be subject to such regulations and orders 
as the legislature should think proper to make. After 
some other provisions, not material here, it was pro- 



> Mohawk Bridge Co. v. Uticaand Schen. R. Ro. Co. 6 Paige (N.Y.) 
Ch. R. 554. 
* Dyer v. Tuecaloosa Bridge, 2 Port. (Ala.) R. 896. 



CH. lY.] PUBLIC RIGHT OF NAVIGATION. 103 

mdedy that the grant might receive such alterations 
from time to time, by the general assembly, as ex* 
perience should evince to be necessary or expedient. 
The charter, with these provisions, was accepted by 
the company ; and the expenses thereby required 
were incurred, the works completed, and the bridge 
and causeway approved by the commissioners. The 
first bridge having been carried away by a flood, in 
1818, the general assembly, by an act passed in 
May of that year, made provision for the erection of 
a new bridge and causeway, and directed suitable 
and necessary alterations to be made in the construc- 
tion thereof, which alterations were such as, when 
made, to supersede the necessity of the ferry ; and 
to carry out fairly the provisions of the original char- 
ter, and to provide an indemnity for, and reimburse- 
ment of, the increased expenditures imposed by the 
prescribed alterations, it was provided, that the ferry 
should be discontinued. To this act was annexed a 
proviso, that it might, at any time thereafter, be 
altered, amended or repealed, by the general assem- 
bly, in the same manner, as the original act incor- 
porating said bridge company. On a bill in chan- 
cery, brought by the Bridge Company, against East 
Hartford, for an injunction restraining the defendants 
from the further use of the ferry, it was held, 1. 
that the act of 1818 was a contract between the 
state and the corporation, not only granting privile- 
ges, but imposing burdens, and requiring continuing 
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duties attended with expense ; 2. that the corpora* 
tion having accepted the charter and complied with 
its requirements, the rights and duties of both par- 
ties became fixed and vested, and the legislature 
had no constitutional power to impair this contract, 
without the assent of the ON^poration, unless by vir- 
tue of an authority for that purpose, reserved in the 
charter itself; 3. that the charter ought to be so 
construed as to carry out the great objects intended 
by it, which were, first, to make a great and necessary 
public improvement, at great expense, and secondly, 
to reimburse those who should venture their money 
in the undertaking ; 4. that the charter constituted 
a publie pledge, that until the expenses of the cor- 
poration, with the stipulated interest, should be re^ 
imbursed, the general assembly would not make 
any regulations or orders materially affecting the 
prescribed revenues of the corporation ; 5. that the 
subsequent reservation of power in the same section 
of the charter, is not to be construed so as to defeat 
the declared purpose of the general assembly, to 
preserve the granted privileges of the corporation in- 
violate until after it should be fully compensated for 
its disbursements ; but it was to such alterations in 
the prescribed structure of the bridge and causeway, 
and perhaps in the mode of supervision and manage- 
ment, as -experience should evince to be necessary 
or expedient, that the legislature, in this clause, had 
reference ; 6. that the acts of 1 836 and 1 842, pur- 
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porting to revive the ferry, without reference to the 
reimbursement of the corporation, and before it had 
been made, were repugnant to the constitution of 
the United States, as impairing the obligation of the 
contract, and were therefore void ; 7. that the de- 
fendants having invaded the franchise of the plain- 
tiffs, and continuing such invasion, the relief sought 
by the bill ought to be granted. [One judge dis- 
senting.] " * 

It was decided by the supreme court of New 
Hampshire, that a legislative grant of authority to 
construct and maintain a bridge, within certain limits^ 
gave to the grantees a franchise ; and that the leg- 
islature could not authorize the construction of 
another bridge, within the prescribed limits, without 
provision for compensation to the first grantees.' 

A common mode of partially obstructing naviga- 
tion, is the construction of bridges^ by the authority 
of the legislature, over navigable water, a mode, 
which, without such authority, cannot be justified, 
even by the riparian owners. It may be, that but 
little use has been made of the water in question for 

^ The Hartford Bridge Company o. East Hartford, Id Conn. R. 150. 

' Piacataqua Bridge v. New Hampshire Bridge Co. 7 N. Hamp. R. 
35. Any person crossing Cayuga lake in New York, on the ice, 
within three miles of Cayuga bridge, is liable to pay toll to the bridge 
company, as if he crossed the bridge. But if he does not enter on the 
ice within three miles of the bridge, he is not liable for toll, unless hia 
eoorse is intended as an eTasioo of the statute. Cayuga Bridge Co. v. 
Stout, 6 Wood. (N. Y.) 85 
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navigable purposes, and that probablj no settlement 
or place of business will be established at its head, 
or on its banks, and that the public would even be 
vastly more accommodated bj a bridge, than by the 
unobstructed passage of the water; but nevertheless, 
the water being navigable and for common use, the 
legislature alone can authorize the interruption of it. 
If it could be urged, that the actual we of navigable 
water for navigable purposes is necessary to give it 
the character of public property ; that would go to 
allow the occupation by individuals of many of the 
most important public privileges, in the early settle* 
ment of the country, before ports and places of de- 
posit had become valuable.^ 

It is however well settled, that acts of the legisla- 
ture of a state, authorizing the construction of bridges 
over navigable and all waters within its limits, are 
not unconstitutional.' And it has been held, that 
there is nothing in the constitution of the United 
States, authorizing Congress to regulate commerce, 
or in any act of that body, which militates, in any 
degree, with the power of granting an exclusive 
right of building a bridge within the territory of a 

1 Commonwealth «. Charlettown, 1 Pick. (MiM.) R. 180; Inkabi- 
tants of Arondel v. MeCulIoch, 10 Mast. R. 70 ; Commonwealth «• 
Coomba, 9 lb. 409 ; Cox v. The State, 3 Black. (Ind.) R. 193; Alt. 
Gen. o. N. Jersey Railroad Trana. Co. 9 Greea (N. J.) Ch. R. 
130. 

* Commonwealth «. Breed, 4 Pick. (Mate.) R. 460 ; Dyer v. Taacar 
loosa Bridge, 9 Port. (Ala.) R. 906. See ante, pp. 44, 60 - 65, 66, ef weq. 
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State.' The legislatare, however^ in the exercise of 
this authority in the construction of bridges, have 
ever manifested a solicitous regard for the navigation 
of the water over which they are to be thrown ; and 
have exercised vigilance in requiring that Inridges 
authorized by them shall be provided with suitable 
draws to allow the passage of vessels. In some cases, 
the passage of vessels of a description which before 
had been accustomed to pass has been entirely pre- 
vented. But the legislature are to judge whether 
the public convenience in general will not be more 
promoted by these partial obstructions and interrup- 
tions to navigation, and also upon what terms and 

^ Per Parker, J., in deliyering the opinion of the sopreroe eoort of 
New Hampshire, in Piscataqna Bridge Co. v. N. Hainp. Bridge Co. 
7 N. Hamp. R. 35. That the legialatare has exercised authority for 
the ooBstruction and regulation df bridges oyer arms of the sea and 
other waters, see Charles River Bridge v. Warren Bridge, 7 Pick. 
(Mass.) R. 344 ; and S. C. U Peters (U. S.) R. 430; Commonwealth 
e. Charlestown, 1 Pick. (Mass.) R. 180 ; Same v. Coombs, 2 Mass. R. 
489 ; Wales e. Stetson, lb. 146 ; Arundel v. McCuUoch, 10 Mass. R. 
70 ; Commonwealth v. Breed, 4 Pick. (Mass.) R. 460 ; Hood v. Digh* 
ton Bridge, 3 Mass. R. 863 ; Case of Meason's Estate, 4 Watts (Penn.) 
R. 341 ; State v Franklin, 9 Conn. R. 39 ; Perry v. Hyde. 10 lb. 329 ; 
Brunder v. Chesterfield Jostices, 6 Call (Va.) R. 656 ; Piscataqua 
Bridge v. New Hampshire Bridge, 7 N. Hamp. R. 35 ; State v. Comp- 
ton, 9 lb. 513 ; Schoolbred v. Corporation, &e. 9 Bay (S. C.) R. 65 ; 
Thompson v. Androscoggin Bridge, 5 Greenl. (Me.) R. 69 ; Dyer o. 
Tuscaloosa Bridge, 9 Port. ( A)a.) R. 996 ; Wooster v. Van Vetchen, 
10 Johns. (N. Y.) R. 467 ; Cayuga v. Stout, 7 Cow. (N. Y.) R. 33 ; 
Same v. Magee, 6 Wend. (N. Y.) R. 85 ; Schuylkill Bridge v. Fraily, 
13 S. Sl Rawle(Peon.) R. 493 ; Chambersburg, dtc. Co. v. Commission- 
ers, 6 lb. 999. 
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conditions they are to be allowed by law.* Where 
the legislature created a corporation, and empowered 
it to erect, repair, and rebuild a mill-dam on their 
own land across the head of a harbor, with flood- 
gates thereto, so as to admit the passage of gondolas 
and boats at high water ; it was held, that the cor- 
poration might erect their dam across the head of 
the harbor, although it might not only be below 
high-water mark, but across a part of the channel 
where the tide ebbs and flows; and that the corpo- 
ration were not liable for any injury suffered by an 
individual, by altering the flux and reflux of the tide. 
The words " on their own land,'^ in the act, were 
not intended, it was held, to fix the place of building, 
but were intended merely to exclude any inference 
that the legislature designed to authorize the corpo- 
ration to take the land of others for that purpose.' 

The proprietors of Dighton bridge in Massachu- 
setts, are bound by their charter to raise the draw of 
the bridge for the passage of loaded lighters, if the 
masts cannot, with convenience, be taken down, 
and without delaying their passage.' 

Where the legislature authorized an individual to 
build a bridge over tiavigable water, with a draw not 
less than fifteen feet wide, it was held, that he was 
not bound to make the draw wider than that num- 

* CommoQ wealth v. Breed, 4 Pick. (Mass.) R. 460. 

' Parker v. Cutler Mill Dam Corp. 2 A pp. (Me.) R. 355. 

* Hood V. Dighton Bridge, 3 Masa. R. 863. 
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ber of feet, although vessels of a greater breadth had 
been accustomed to sail in such waters ; nor to make 
a wharf or pier to the draw, — a wharf or pier not 
being an essential part of a draw.^ 

Where a charter for a bridge allowed three years 
for the completion of it, and prescribed, that it should 
be built with a draw and piers, and the corporation 
constructed the bridge, and received toll for more 
than a year, they were held to be indictable for 
neglect in not building piers, though the three years 
had not elapsed.' 

Where the legislature authorized the building of a 
bridge ^^ either solid or on piles, leaving sufficient 
passages for the water," as certain commissioners 
might deem necessary, and a bridge was built, by 
direction of those commissioners, two thirds of the 
length of which was solid, and the other third over 
the channel and deeper parts of tho stream, was on 
piles ; and scows, gondolas, boats and vessels with- 
out masts, or with movable masts, could and did 
advantageously pass under the bridge ; it was held, 
that the stream had not ceased to be navigable, and 
that the county commissioners had derived no author-* 
ity to lay out a highway over it.' 

' Commonwealth v. Breed, 4 Pick. (Mass.) R. 460» 

' Commonwealth v. Newbaryport Bridge, 9 Pick. (Mass.) R. 142. 

But held in this case, that an indictment which merely alleged, that 

the corporation had neglected to build piers at the draw, was defective, 

for want of a direct averment that a bridge had been built. 

' In. of Charlestown v. County Commissioners, 3 Met. (Mass.) R. 202. 

10 
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It would seem agreeable to well established prin- 
ciples, that the legislature have at all . times, as the 
guardian of the public interests, the right of regu- 
lating draws, and prescribing for what kind of ves- 
sels they shall afford a passage. The charter of a 
bridge company conferred the right of collecting 
certain tolls for seventy years, and provided that the 
bridge should have a draw of a certain width for the 
admission of vessels, and that the company, during 
the seventy years, should keep the bridge in repair, 
subject to the inspection of the legislature, and that 
the grant should not operate to injure the property 
of individuals. At the end of twenty-four years sub- 
sequent to the grant, the legislature by an act, di- 
rected the company to open the draw for the passage 
of any vessel, on a prescribed notice, without expense 
to the owner, under a penalty. This act, it was 
held, was not a violation of the rights of the company 
under their charter.^ 

In respect to the construction of a grant to build a 
bridge in its effect upon the private property of ripa- 
rian proprietors, it has been expressly adjudged, that 
a charter authorizing the erection of a toll-bridge 
from one point to another across a river, confers upon 
the grantees no right to take the land of a riparian 
proprietor for the purpose of a toll-house at the side 
of the bridge ; and that it gives nothing more than 

^ New Haven , &c. TuU Bridge Co. v. BoiiDel, 4 Conn. R. 54. 
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an easement in the land on which the bridge is con- 
structed.^ 

All obstructions to navigation, whether bj bridges^ 
or in any other manner, without direct authority 
from the legislature, are public nuisances. Lord 
Hale, in his treatise de portibus Marisy notices the 
several nuisances which may be committed to ports 
as follows : tilting or choaking up the port by sink- 
ing vessels, throwing out filth or trash ; ^ decays of 
wharves, piers, or keys; leaving anchors without 
buoys ; building new wears or enhancing old ; the 
straitening of the port by building too far into the 
water ; impeding the mooring of ships in the ground 
adjacent, if it has been anciently used without pay- 
ing any thing for it ; the towing or hauling of vessels 
up or down a river or creek to or from a port town ; 
and the suffering a port or public passage to be filled 
or stopped, is a nuisance in those who are bound to 
repair it.' 

The ancient colonial ordinance of Massachusetts 
of 1641, was made with an especial regard to free 
and uninterrupted navigation ; for, although by it, 
the property of the shore and of the flats to the ex- 
tent of one hundred rods, was transferred to the 
proprietor of the adjoining land, in order that he 
might build wharves towards the sea that distance, 

^ Thompson o. Androscoggin Bridge, 6 Greenl. (Me.) R. 6SI. 
' See Brackelsbank v. Smith, 3 Burr. R. 656. 
* See also Russell on Crimes, 485. 
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yet it was intended that he should not thereby so 
straiten and interrupt the passage over the water as 
to constitute at common law a public nuisance.^ The 
acts of assembly of Pennsylvania have recognized 
the right of the owner of the land bounding on the 
space between high and low-water mark to erect 
wharves down to low-water mark, but before thb is 
done, the flats, when covered by water, may be passed 
over by boats and rafts.' In an action of trespass 
for tearing away a bridge, the only claim which the 
plaintiff had to erect and continue the bridge, was 
its antiquity and the laying out of a road over the 
river ; but neither of these facts, in the opinion of 
the court, sanctioned the obstruction of the river, so 
as to prevent those who had occasion to transport 
vessels up and down the river, from removing it, if 
necessary to a safe and convenient passage.^ A pub- 
lic highway cannot be laid out across a navigable 
stream (without authority from the legislature), be- 
cause it destroys an existing highway — the river 
itself — in which all the citizens have an interest.^ 
No evidence can be offered to prove that a wharf is 
beneficial to the public, and is therefore not to be 
regarded as a nuisance.' To construct and moor a 

> Commonwealth v, Charlestown, I Pick. (Mass.) R. 180 ; Keen v. 
Stetaon, 6 lb. 499 ; Cutler v. Parker Mill Dam Corp. 633. Post^ Ch. 
VII. 

* Ball V. Slack, 9 Whart. (Penn.) R. 508. 

* Arundel v. McCulloch, 10 Mass. R. 70. 

* Keen v. Stetson, vb. sup. 

* Respublicav. Caldwell, 1 Dallas, R. 150. 
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floating storehouse or vessel for the receiving and 
delivering of goods and merchandise in any public 
river, or any port or harbor, or in the basins, or in 
the docks thereof, is such a permanent appropriation 
and exclusive occupation of a public river, and such 
an obstruction thereof to its free and common use, 
as to be indictable as a public nuisance.^ Under an 
act of the legislature giving an individual and his 
assigns the right of erecting and maintaining a dam 
upon navigable waters, and the dam was so con- 
structed as to impede the navigation beyond what 
the act authorized ; it was held, that this rendered 
it pro tanto a nuisance.' 

When vessels are sunk by misfortune and inevita- 
ble accident, and without any fault on the part of 
the owner, it is not a nuisance, should the wreck be 
not removed.' But a buoy must be placed over it 
for the common safety, and this was held by Lord 
EUenborough to be the only proper and specific no- 
tice, the one which all understand and are bound to 
attend to.^ The party liable, in such case, though 
he is not liable to indictment, for not removing the 
week, he is liable in damages to an individual occa- 
sioned by the neglect of such notice.^ An action on 

» Hart ©. City of Albany, Wend. (N. Y.) R. 671. 

* Renwiek o. Morris, 3 HUl (N. T.) R. 631. 

* Rex r. Watts, 8 Esp. R. 676. 

^ Uarmond o. Pearson, 1 Campb. R. 616. 
•lb. 

10* 
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the case was brought for neglect of the defendant in 
not placing a buoj over his lighter, which bj accident 
had been sunk in the river Thames, whereby the 
plaintiff's barge had struck against the lighter and 
been greatly damaged. No buoy was placed over 
the wreck until two or three days after, though a 
watchman was stationed near the spot to warn all 
vessels to avoid it ; and, when on duty, the watch- 
man desired the people on board the barge to keep 
off, but his admonition was disregarded. The plain- 
tiff, under these circumstances, had a verdict, as a 
verbal communication, being liable to be misunder- 
stood, was not a sufficient warning.^ 

In an action on the case to recover damages for 
injury done to goods on board of a vessel while she 
was lying at anchor in the river Delaware, by a ves- 
sel coming up the river in the night time, it was 
held, that if the anchored vessel was moored in the 
'^^ channel without a visible light burning at the time, 

or, if her watch was not on deck^ and did not do what 
was customary for the purpose of avoiding a collision, 
there was such negligence as to bar the action, 
though there might have been negligence on the 
other side. It was an undoubted rule, the court 
considered, that for a loss arising from mutual negli- 
gence, neither party can recover.* 

' Harmood v. Pearsoo, 1 Campb. R. 515. 

' Simpson v, Haod, 6 Whart. (Peon.) R. 311. la Yander plank v. 
Miller, in an action for running down a yesael, (1 Mood. & Malk. R. 
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All obstructions to navigation which are not oc- 
casioned by misfortune or inevitable accident, and 
without any fault on the part of the owner, and 
which are not authorized by the legislature, are of 
course public nuisances, and as such, subject the 
authors of them to indictment ; ^ and if licensed by the 
legislature, or by statute, it is the business of the 
defendant, in an indictment to bring his case within 
such statute, as an exception.^ It is very well 
known to be settled law also, that all public nuisances 
are likewise liable to be abated; and the remedy by 
abatement is in all respects concurrent with that by 
indictment.' In Arundel v. McCuUoch, in Massa- 
chusetts,^ the question was, whether the doings of 
the defendant in cutting down and removing a 
bridge erected over a river without authority from 
the government, were justifiable on his part; and the 
court declared it to be clear, that when any public 



169 ; S. C. 23 Eng. Com. Law R. 280), it was held, that the plaintiff 
coald not recover unless the injary was attributable entirely to the 
fault of the defendant. If the plaintiff were partly in fault, and by 
care might have avoided the accident, he cannot recover. This was a 
ease of an action by the owner of goods sunk. The case of the De Koch 
in admiralty, was a case where both were in default, the court ordered 
a mutual contribution. (Vol. 3 of Law Reporter, 311.) 

> Russell on Crimes, 374 ; Rex o. Ward, 4 Adol. & £11. R. 384 ; 
S. C. 31 Eng. Com. Law R. 384. 

' Commonwealth v. Church, 1 Burr (Penn.) R. 105* 

'Coates V. New York, 7 Cow. (N. Y.) R. 668; Miles r. Hall, 
9 Wend. (N. Y.) R. 316 ; Renwick v. Morris, 3 Hill (N. Y.) R. 621. 

^ Amndel «. McCuUoch, 10 Mass. R. 70. 
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way is unlawfullj obstructed, any individual, who 
has occasion to use it in a lawful mode, may remove 
the obstruction ; and they considered it settled, that 
he may even enter upon the land of the party erect- 
ing or continuing the olistruction, for the purpose of 
removing it, doing as little damage as possible to the 
soil ; as nothing more was done, than was neces- 
sary to procure a safe passage for the defendant's 
vessel, the court were satisfied, that no trespass was 
committed by him. A corporation of a city, whose 
duty it is to prevent obstructions in a navigable 
river, will be considered a party aggrieved, and 
may by its own act, without indictment, abate them 
as nuisances.^ As lapse of time will not bar a pros- 
ecution for a public nuisance, and as the remedy by 
abatement is concurrent with the remedy by indict* 
ment, although a public nuisance has existed a very 
long time (more than twenty years), the remedy by 
abatement is not barred.' The common law reme- 
dies for a public nuisance will not be affected by a 
statute imposing a penalty for the offence, unless 
negative words be added, evincing an intent to ex- 
clude the common law remedies ; ' or, in other 
words, the addition of a penalty by statute for a com- 
mon law offence, is merely cumulative, and in the 

' Hart r. Mayor, dLc. of Albany, in error, 9 Wend. (N. Y.) R. 671. 
' Ru88. on Crimes (Am. Ed. of 1836) 374 ; Renwick v. Morris, ii3. 
sup, ; Miles V. Hall, ub, sup, 
* Dwarris on Stat. 678, 670. 
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absence of words expressly to the contrary, such 
statute detracts nothing from the ordinary remedies 
at law.^ 

But notwithstanding the above ordinary remedies 
for public nuisances, by indictment and by the act 
of the party aggrieved, it is now well settled, that a 
court of equity may take jurisdiction of them, by an 
information filed by the attorney general ; and the 
interposition of that court in such cases, though rare, 
is said to be by no means a modern branch of equit- 
able jurisdiction.' The doctrine has been recog- 

^ Renwick v. Morris, ub. sup, ; Commonwealth v. Ruggles, 10 Mass. 
R.391. 

* Eden on Injanct. 269, who refers to an information filed by the 
attorney general in the reign of Elizabeth. It is now settled, that a 
court of equity may take jurisdiction in cases of public nuisance by an 
information filed by the attorney general ; but the jurisdiction seems to 
hare been acted on with great caution and hesitancy. Thus it is said 
by Lord Elden, that instances of the interposition of a court of equity, 
in England, upon the subject of public nuisances, are confined and rare, 
and more is to be collected from what has been done in the court of 
exchequer upon discussion of the right of the attorney general, by 
some species of information, to seek on the equitable side of that court 
relief as to nuisance, and if the term may be used, preventive relief. 
Attorney General v. Cleaver, ]8 Yes. R. 311. Chancellor Kent, in 
S Johns. Ch. R. 383, remarks, that the equity jurisdiction, in cases of 
public nuisance, in the only cases in which it had been exercised, that 
is, in cases of encroachment on the king's soil, had lain dormant for a 
century and a half ; that is, from Charles I. down to the year 1795. 
But the jurisdiction has been finally sustained, upon the principle, that 
equity can give more adequate and complete relief than can be obtained 
at law. Whilst, therefore, it is admitted by all, that it is confessedly 
one of delicacy, and accordingly, the instances of its exercise are rare, 
yet it may be exercised in those cases in which there is imminent dan 
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nized by the supreme court of Massachusetts, that 
where it is obviously necessary that a nuisance should 
be immediately suppressed, as in the case of a powder 
house, or a slaughter house, or a chemical laboratory, 
equity will interfere until the slower process by in- 
dictment can be put in motion.' But the very fact, 
that there have been doubts on the subject of equita- 
ble jurisdiction in cases of public nuisances, should 
be sufficient to induce caution on the part of a court 
of equity. In cases of public nuisance, there is an 
undisputed jurisdiction in the common law courts by 
indictment; and a court of equity ought not to inter- 
fere in a case of misdemeanor, when the object 
sought can be as well attained in the ordinary tri- 
bunals. A bill or information was filed in the court 
of chancery of New Jersey, by the attorney general, 
in the name of the state, charging the defendants 
with being in the act of erecting a bridge over the 
Passaic river, which is a navigable stream, in such a 
way as to interfere materially with the navigation ; 
and it called upon the court, on the ground that the 
bridge would be a serious detriment to the commu- 
nity and a public nuisance, to interfere and prevent 
the further erection of the same ; and also to order 
the same to be abated. By the erection of the bridge, 
the information charged, great mischief and irrepara- 

ger of irreparable mischief before the tardiness of the law could reach 
it. Georgetown «. Alexandria Canal Co. 13 Peters (U. S.) R. 91. 
> Rowe V. Granite Bridge Corp. SI Pick. (Mass.) R. 344. 
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ble injury would ensue to the public. But the ap- 
plication for an injunction was denied, on the ground, 
that a court of equity ought not to interfere in a case 
of misdemeanor, when the object sought can be as 
well attained in the ordinary tribunals ; and in this 
case, the proper course was by indictment at common 
law.^ In all cases of public nuisances requiring im- 
mediate suppression, the equity side of the the su- 
preme court of the United States have jurisdiction.' 
If an individual receives special damage from a 
public nuisance, it renders it, as regards him, a pri- 
vate nuisance, he having suffered to that extent 
beyond the rest of the community ; and it has there- 
fore been long well established, that he may main- 
tain an action on the case as if it were a private 
nuisance, for such particular damage.' In an action 
on the case for a nuisance, the declaration alleged, 
in substance, that the defendants wrongfully placed 
beams and spars in a certain navigable river, where- 
by the access from the river to the plaintifPs public 
house was obstructed, and << divers persons, who 
would otherwise have come to the plaintiff's house 
and taken refreshments there, were hindered and 
prevented from so doing." It was held, that the 
declaration did not state a public nuisance, and that 

' Attorney General o. New Jersey Rail, and Trans. Co. 3 Green 
(N. J.) Cb. R. 136. See post, Ch. Vll. 

* Georj^etown v. Alexandria Canal Co. 12 Peters (U. S.) R. 01. 

* lb. Cary o. Brooks, 1 Hill (S. C.) R. 365. 
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even if it had done so, the plaintiff would have a 
right of action for the particular injury to himself; 
and that the general allegation of particular damage 
to himself was sufficient, and without alleging the 
loss of an J particular customers.^ The erection of a 
dam in navigable tide water under an act of the 
Pennsylvania legislature (of 23 March, 1803) which 
causes the formation of an obstruction in the water 
below, subjects him who erected or maintains it to 
any damage, in an action on the case, which such 
obstruction may occasion to any navigator.^ The 
court in a case in Maryland, left it for the jury to 
decide whether, by the construction of an embank- 
ment in the river Patapsco, the plaintiff had sustained 
special damage.^ An action on the case will lie by 
the owner of salt meadow on a navigable stream, 
for obstructing by a dam, the natural ebb of the tide, 
and thereby injuring the grass on such meadow/ 
Where the legislature of Massachusetts authorized a 
corporation to build a mill-dam across a navigable 
river of a given height, and to keep up the same 
head of water throughout the year, but provided no 
remedy for any person whose lands should be there- 
by injuriously flowed, it was held, that the remedy 
must be by an action at common law, and not by a 

^ Rose V. Groyes, 3 Dowl. Pr. Cases (N. Series) 61. 

* Bacon v. Arthur, 4 Watts (Penn.) R. 437. 

* Harrison v, Sterrett, 4 H. & McHen. (Md.) R. 640. 
< Turner v. filodget, 5 Met. (Mass.) R. 310, (note.) 
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process under the statute of 1795, c. 74, respecting 
mills.' 

As it is well established, that a court of equity 
may interpose by the preventive remedy by injunc- 
tion in cases of alleged apprehended and irreparable 
mischief from private nuisances, and as public nui- 
sances become private as regards an individual rea- 
sonably apprehending therefrom a particular injury 
to himself, he may file a bill in equity in respect of 
a public nuisance under such circumstances.^ But 
the principle undoubtedly is, that in case of a public 
nuisance, where a bill is filed by a private person, 
asking for relief by way of prevention, the plaintiff 
cannot stand in a court of equity, unless he avers 
and proves some special injury.' A bill was filed for 
an injunction to restrain the defendant from ob- 
structing a street in the city of New York, which aver- 
rdd, that he was building a house upon that street 
to the great injury pf the plaintiffs, as owners o 
lots on and adjoining the street; the injunction 

1 Cogswell V. Essex Mill Corp. 6 Pick. (Mass.) R. 94. 

' See opinion of the coart, by Shaw, C. J., in Rowe v. Granite Bridge 
Corp. 21 Pick. (Mass.) R. 344. Thoagh the grant of a right to erect 
wharves, and employ steam-boats, if destructive of the paramount 
rights of general navigation and fishing, may be void ; the remedy is 
not by injunction, which is only applicable to specialinjuries in violation 
offrivate rights, Delaware and Maryland Rail Ro. Co. o. Stump, 
8 6. & Johns. (Md.) R. 470. 

* Crowder v. Tinkler, 10 Ves. R. 616 ; Greorgetown v. Alexandria 
Canal Co. vb. sup. ; Mohawk Bridge Co. o. Utica and Schen. R. Ro. 
Co. 6 Paige (N. Y.) Ch.R. 664. 

11 
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was granted, — Kenti chancellor, saying, that here 
was a special grievance to the plaintiffs, affecting 
the enjoyment of their property and the value of it ; 
that the obstruction was not only a common or pub- 
lic nuisance, but worked a special injury to the 
plainti£&.^ It was held by the same court in 1834, 
that where lands are dedicated to the use of the in- 
habitants of a city or incorporated village for a pub- 
lic square, a bill may be filed not only in the name of 
the corporation to restrain the erection of a nuisance 
thereon ; but the grantee of a lot adjoining such 
square, may file a bill to restrain the grantor from 
violating a covenant that it shall be kept open for the 
benefit of his lot, and he may join with the corpora- 
tion in the suit.' In such cases it is not necessary 
that the attorney general should be a party, although 
the nuisance is one which subjects the author of it 
to indictment.' In Sampson v. Smith,^ the vice 
chancellor said — <^Here the plaintiff represents 
that something has been done which is highly inju- 
rious to himself, and also to certain other individuals ; 
which averment it was not necessary for him to 
make. In a case so constituted I do not see, if the 



■ CoroiDg V. Lowerre, 2 Johns. (N. T.) Ch. R. 439. 

* Trustees of Watertown v. Cowen, 4 Paige (N. T.) Cb. R. 510. 

' Spencer v. Birmingham and London Railway Co. 1 Cases relating 
to Railways and Canals, 159 ; Georgetown v. Alexandria Canal Co. 
13 Peters (U. S.) R. 91. 

^ Sampson v. Smith, 8 Simons, Ch. R. S72. 
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attorney general were a party, that I could make a 
decree which would hind the question between the 
defendant and the public ; and, unless having the 
attorney a party, would enable me to make a decree 
which would bind the public, through the attorney 
general, it appears to me, that it is not necessary to 
make him a party." A decree for a perpetual in- 
junction to restrain the erection of a nuisance which 
would endanger the health of the town of Tarbor- 
ough, in North Carolina, was made upon a bill filed 
by the attorney general and the inhabitants of the 
town jointly.* 

* Attorney General et al. v. Blount, 4 Hawk's (N. C.) R. 384. 

NoTK. — Since this chapter was written, the author has met with the 
following notice in the New Bedford Mercury of April 20, 1847 : " A 
bridge over nsTigable waters, under the authority of the state, not in- 
dictahleas a nuisance, in the circuit court of the United States." Then 
follows an abstract of the opinion delivered by Judge Woodbury, in Bos- 
tOD, on 15lh of the same month, quashing the indictment in the case of 
the proprietors of the New Bedford bridge over the Accushnet river, for 
maintaining a bridge over navigable waters. The learned judge held, 
as has been before held (see ante, p. 60-65), that where the states do 
not grant to Congress powers over their internal commerce or police, 
thoee powers can continue to be exercised to any extent by them till 
they conflict with the proper exercise by Congress of other pwoers, 
which are granted to it. The old states had, before the constitution, 
a sovereign power over tidewaters, and could obstruct them by bridges, 
when they deemed them demanded by the public interests ; and they 
still retained the powers before possessed, except where granted to 
Congress. (See ante, p. 86 - 89.) 
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CHAPTER V. 

OF THE PUBLIC RIGHT OF FISHERY. 

Fishery in the sea, and in the waters which are 
made to flow inland therefrom bj its egress and in- 
fluence, constituting as it does, a great source of 
sustentation, has in all ages and in all countries 
been deemed of such importance, that it has ever 
been regarded a privilege open and common to all 
persons. Selden in his Mare Clausunij and Gro- 
tius, De Jure Gentium^ have collected from the 
works of the learned of all civilized nations, as 
well philosophers, divines, and poets, as lawyers, 
to prove that the waters of the sea are, conform- 
ably to the use which nature intended them, as com- 
mon to all men as the air which blows over them. 
The obvious justice, that fishery in such waters 
should be free, open, and common to every one, 
has made it a part of the civil law and of the 
common law. Juspiscandi, says the former, omm- 
bus commune est in portu fluminibusque} The civil 
law on the subject, is the customary law of France, 
and is recognized and expressly confirmed, by the 
ordinance of Louis XIV., which thus declares, (sec. 
47) — " We declare the fishing in the sea to be com- 

^ Inst L. 8^ 1. 1. See on/e, Chap. L p. 18. 



CH. v.] PUBLIC RIGHT OF FISHERY. 125 

mon to all our subjects, whom we allow to fish, as 
well in the high sea, as upon the shore, with the nets 
and engines specified in this ordinance." The civil 
code of Louisiana declares, that navigable rivers, sea 
ports, roads, harbors, &c. are among things public, 
or among things the use of which is allowed to all 
the members of the nation; and that hence it follows, 
that every man has a right freely to fish in the rivers, 
ports, roads and harbors.^ 

By the common law, (though the right of fishery 
is subservient in a measure to the right of naviga- 
tion),' it has ever been well settled, that no mem- 
ber of the community can be excluded from an equal 
and fair participation of the benefit afibrded by tide 
waters of fishing therein, so long as it remains unre- 
linquished or not curtailed by public authority, or so 
long as no particular and exclusive right has been 
acquired by an individual by prescription, or by the 
inhabitants of a place, by custom. In England, 
although the king, says Lord Hale,' <^ has the pri- 
mary right of fishing in the sea, and the creeks and 
arms thereof; yet the common people of England 
have regularly.a liberty of fishing in the sea, or the 
creeks and arms thereof, as a public common of pis- 
caryj and may not without injury to their right, be 

* Civil Code of LoaisiaDa, Fisheries, Art 6. 
' See ante J preceding Chap. p. 80 - 83. 

' De Jure Maris, Harg. Tracts, U. See also Warren v, Mathews, 
6 Mod. R. 73. 

11* 
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restrained in the exercbe of it, unless in such places, 
creeks or navigable rivers virhere either the king, or 
some particular subject has acquired a property ex- 
clusive of this common liberty.'' ^ The doctrine as 
thus laid down is expressly recognized in Carter v. 

* '< This common Liberty. ^^ — Whether there is a distinction between 
common of fishery, and/ree fishery, haa formerly giyen riae to mnch 
diaeusaion, and discrepancy of opinion. See tJte discussion at the bar^ 
in Freary t. Cook^ 14 Mass, R, 488. The better opinion now ia, that 
there is no diatinction. Woolrych aays, that aometimea a free fishery ia 
oonfounded with a several^ and aometimea aaid to be aynonymona with 
common ; and again it ia mentioned, as a royal franchiae. Yet, not- 
withatanding the diversity of opinions,' this author, upon careful invea- 
tigation of the authoiitiea, thinka, that to consider free fiahery aa the 
aame with common of fiahery, ia a reaaooable aa well aa legal concla- 
aioD. Woolrych on the Law of Waters, <frc. 97. Hargrave conaidera, 
that free fishery implies no exclusive right, and ia synonymoua with 
common of fiahery. Note to Co, Litt, 123, a. Schultea arrivea at the 
ooncluaion, after having closely studied the varioua authorities, that 
libera piscaria and commune piscaria are the same ; and they are men- 
tioned, he aaserts, in the old authors indiscriminately, without aignify- 
ing any easential difference. He refera alao to the case of Carter o. 
Muroot, (4 Burr. R. 8163), in which all the judges were of his opinion ; 
and to the caae of Seymour o. Courtenay, (5 Burr. R. 2816), in which 
Mr. C. J. Eyre entertained a like opinion. ScJiultes on Aquatic Rights , 
67. In Melvin o. Whiting, in Massachusetts, the court adopted the 
opinion, that a free fiahery is only a common of fiahery, auch being the 
moat agreeable to authority, and most conformable t4) the popular sense 
of the term " free fiahery, in this country." 7 Pick, R, 70. A several 
ia an excluaive right of fishery, aa ia that which ia veated in riparian 
ownera oppoaite their landa, upon all rivera above tide water, in virtue 
of their ownership of the soil, to the middle of the river. And Kent 
considers, that the more easy and intelligible arrangement on the sub- 
ject of piscarial righta, ia " to divide the right of fishing into a right 
common to all, and a right vested in one or a few individuals." 3 Kent, 
Comm. 411. 
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Murcot,' in which it was asserted by Lord Mans- 
field, that a man may have an exclusive privilege of 
fistiing in an arm of the sea ; but such right t^ not to 
be presumed^ it must be proved. In the same case, 
Yates, J. observed, that he knew a case to fail 
wherein an exclusive right was claimed, because no 

• 

prescription was proved, and in that case, it was de- 
termined, that the right of fishing in the salt water 
was common to all. The case of the Major and 
Commonalty of Orford v. Richardson in the king's 
bench, and afterwards in the exchequer chamber, 
was determined wholly on the ground, that every 
subject, prirndfacUy has a right to fish in an arm of 
the sea.' 

The common law on the subject of the sovereign 
and public right of property generally in tide waters, 
in this country, has been already shown to be unaf- 
fected by the colonial charters to what were after- 
wards the original states of the union, and that new 
states stand upon the same footing in this respect as 
the original states.^ The following saving or excep- 
tion in the charter granted to Lord Baltimore, " saving 
always to us, our heirs and successors, and to all our 
subjects of our realm of England and Ireland^ the 
liberty of fishing for sea fish," &c. gave rise to a 
question in Maryland, whether the inhabitants of 

1 Carter o. Murcot, 4 Burr. R. 316-3. 

* Mayor, &e. of Orford o. Richardson, 4 T. R. 437. 

* See ofUe^ Cb. II. 
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that province, or of any other part of America, were 
entitled to the right of fishing. The question re- 
ceived the opinion of the n)ost able counsel of (he 
day, who thus considered it. — "The term * regnum^ 
in the original charter, or ^ realm^^ does not extend 
to America, in the proper and legal signification of 
the word, nor could it be intended to extend to 
America. Maryland is no part of the realm or king- 
dom of England, but is a part of its royalty, or of 
the dominions belonging to it ; realm or kingdom is 
that which gives to the head or governor the title or 
denomination of ^ king.' 

" The people of Maryland are the subjects of the 
king of England, not his subjects of or in the realm, 
or kingdom of England, but in the dominions belong- 
ing to it. This is the proper and strict sense of the 
words, and corresponds with the nature and regular 
operation of a saving or exception. 

" When the charter of the province was framed, 
it was thought that extensive fisheries might be car- 
ried on here, as a matter of great consequence in the 
national trade and navigation. As extensive legis- 
lative authority was conferred by the charter, under 
which, regulations might have been made, (if not 
controlled by the saving) less favorable to the English 
and Irishj than the inhabitants here ; but it is not 
to be supposed that acts of assembly would be want- 
ing, to put the people here upon as good a footing, 
as any other, and therefore there seems to be very 
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little reason for the notion, that the distinction is 
unfavorable to the people of Maryland, when it only 
imports that the liberty is secured to one, against 
the attempts of the other, and yet leaves to the lat- 
ter the right of exercising it, in what manner they 
please, not affecting the liberty of the former, if the 
provincial legislature should think it for the public 
benefit. And since an act of assembly may confer 
the same liberty and privilege to the inhabitants of 
Maryland, that is contained in the saving, may regu- 
late, restrain or control it, as the general interest 
may require, I apprehend that the saving is rather 
favorable to the inhabitants here than otherwise, 
according to the above interpretation." ^ The con- 
struction of the colonial charter of Maryland which 
has been maintained by the courts of Maryland since 
it became a state at the revolution, is, that the right 
of fishing in the tide waters of the state is, and ever 
has been, a public and common right in the people» 
subject to be controlled by the legislature.^ 

An action of ejectment was brought for one hun- 
dred acres of land covered with water, in Raritan 
bay, in the town of Perth Am boy, in the state of 



' opinion of Daniel Dulany, Esq., at one time the attorney general of 
Maryland, when the question was proposed to him in 1768. It is to be 
found in the App. to the first toI. of the Reports of Harris & McHenry, 
p. 564. 

* Brown o. Kennedy, 5 H. & Johns. (Md.) R. 193. And see more 
folly on this sobject, oiUe, Chap. II. p. 40, 41. 
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New Jersey. The land claimed was beneath the 
waters of the Raritan river and bay, where the tide 
ebbs and flows ; and the principal right in dispute 
was the property in the oyster fisheries in the public 
rivers and bays of East New Jersey. The claim 
was made under the charters of Charles IL to his 
brother the duke of York, in 1664 and 1679, for the 
purpose of enabling him to plant a colony. The 
land in controversy was within the boundaries of the 
charters, and is now within the limits of the state of 
New Jersey. The territory, by succeeding convey- 
ances, became vested in the proprietors of East 
Jersey, who conveyed the premises in controversy 
to the defendant in error, ^y the terms of the 
grant to the proprietors, they were originally invested 
with all the rights of government and property which 
were conferred on the duke of York. The defendant 
in error claimed the exclusive right to take oysters 
in the place granted to him, by virtue of his title 
under the proprietors. The plaintiffs in error, as 
grantees of the state of New Jersey, under a law of 
the state passed in 1824, claimed the exclusive right 
to take oysters in the same place. The supreme 
court of the United States held, that it would require 
plain language in the letters patent to the duke of 
York, to persuade them that the public and common 
right of fishing in navigable waters, which had been 
ever since Magna Charta, so carefully guarded in 
England, and which was preserved in every other 
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colony founded on the Atlantic borders, was intended 
in this one instance to be taken away. There was 
nothing, the court decided, in the charter that re- 
quired this conclusion. The power which, before 
the revolution, was in parliament to abridge the pub- 
lic and common right of fishery, or to grant an exclu- 
sive piscarial privilege, was, upon the happening of 
that great event, vested in the state.^ 

None of the colonial charters differed materially 
from the charters of Maryland and of New Jersey, 
in the terms in which the bays, rivers, and arms of 
the sea, and the soil under them, were conveyed to 
the grantees, yet in no one of the colonies has the 
soil under its navigable waters, and the rights of 
fishery, been severed by the letters patent from the 
powers of government. From the time of their set- 
tlement to the present day, the previous habits and 
usages of the colonists have been respected, and 
they have been accustomed to enjoy, in common, the 
benefits and advantages of the navigable waters, for 
the purpose of fishing, to the same extent, that they 
have been used and enjoyed for centuries in England. 
The inconsistency of its being otherwise, is at once 
evident on considering that the men who first formed 
the English settlements, could not have been expected 
to encounter the many hardships that unavoidably 



1 Martin v. Waddell, 16 Peters (U. S.) R. 369, and cited more fully 
antCf Ch. II. p. 43, 43. And eee App p. zli. 
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attended their emigration, and to people the banks 
of the bajs and rivers, if the land under the water 
were so held as private property, that the settler 
upon the upland was thereby excluded from the en- 
joyment of the privilege of fishing.^ 

The English doctrine as to the common right of 
piscary in tide waters, was declared to be the law 
by the supreme court of New Jersey,' as it has been 
so declared qt so recognized by the courts of other 
states.' The primA facie common right is, in fact, 
directly or indirectly recognized in every case in 
this country, relating to the right of property in tide 
waters. The legislature of the state of New York, 
when they re-enacted, in 1787, all the British 
statutes that were deemed applicable, considered a 
common of piscary in tide waters an existing right, 
inasmuch as they provided the writ of tuwel disseisin 
for the disturbance of it.^ The labor and expense 
of digging out a fishing place, gives no exclusive 
right of fishery ; ^ and by the principles of the com- 

*See opinion of anpreme court of U. States, by Taney, C. J., in 
Martin v. Waddell, App. p. zci. 
> Arnold v, Mundy, 1 Halst (N. J.) R. 1. 

* Commonwealths. CharleBtown, 1 Pick. (Mass.) R. 180 ; Berry o. 
Carle, 3 Green. (Me.) R. 269 ; Scott v. Wilson, 3 N. Hamp. R. 321 ; 
King V. Lay, 5 Day (Conn.) R. 72 ; Adams v. Pease, 2 Conn. R. 461 ; 
2 Dane's Abr. 692 ; 3 Kent, Comm. 414. 

« 3 Kent, Comm. 415. And see People v. Piatt, 17 Johns. (N. Y.) 
R. 195 ; Hooken v. Cummings, 20 lb. 90 ; Jennings, erfor/f, 6 Cowen 
(N. Y.) R. 618 ; Rogers v. Jones, 1 Wend. (N. Y.) R. 237. 

• WestfaU V. Van Anker, 12 Johns. (N. Y.) R. 424. 
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mon law, as they are understood and applied by our 
courts, a town has no exclusive right of property in 
a fishery in the tide waters within its jurisdictional 
limits.^ "Neither has it authority, by virtue of its 
incorporation, to pass rules and regulations restric* 
tive of the public right ; such authority can only be 
derived by an express act to that effect of the legis- 
lature.^ Towns adjoining, or extending over, a 
navigable river, may own the soil of the flats, and 
even of the channel, if a grant has been obtained 
from the government ; but the right to fish still re- 
mains a common right in the public ; ^ and subject 
only to such ' restraints as the government may im- 
pose/ 

If there are no words in a patent from the gov- 
ernment showing an intention to grant an exclusive 
fishery, it still remains public. A title to the locus 
in quo was made under a patent to H. P., by which 
eight islands and two flats of land, lying and being 
in the Hudson river, were granted to the patentee. 
The court considered, that as there were no words 
in the patent showing an intention in the govern- 
ment to grant a fishery, it would be a reasonable 
interpretation of it to regard it as an ordinary grant 



* Randolph v, Braintree, 4 Mass. R. 315. 

' Palmer v. Hicks, 6 Johns. (N. Y.) R. 133. And see as to author- 
ity of towns oyer tide waters, within their limits, ante, Chap. II. p. 46. 

* Coolidge o. Williams, 4 Mass. R. 140. 

« Commonwealth «. Chapin, 5 Pick. (Mass.) R. 199. 

12 
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of land for agricultural or other purposes, to which 
land is usually applied ; subject, however, to be 
used both as a common highway and public fishery, 
until otherwise appropriated by the private owner. 
A grant from the patentee of an exclusive privilege 
of fishing for ten years on the flats in question, 
which were sometimes covered with water, was held 
therefore not to be a lease of the fisheryy but of the 
right of drawing nets upon the flats, such being the 
purpose for which they had been used, and this be- 
ing in the power of the lessor to grant ; but the 
fishery on the flats still continued common.^ In 
Pennsylvania, in which state riparian proprietors 
have by custom the right of soil in the Susquehanna, 
Delaware, and other principal rivers to low-water 
mark,^ they have not an exclusive liberty to 'fish 
in front of their land, the right to fish in these rivers 
being vested in the state and open to alL^ Where 
a legislative act contained a general prohibition of 
fishing in certain places in a navigable river, and 
afterwards upon the unfounded representation of an 
individual, that his own exclusive fishery is included 
in the act, the legislature by a resolve were induced 
to suspend the prohibition in respect to his alleged 
private right, it was held, that such resolve did not 
amount to a legislative grant of an exclusive right 

1 Brink v. Richmyer, 14 Johns. (N. Y.) R. d55. 

* Ball V. Slack, 8 Whart. (Penn.) R. 539. 

* Carson v. Blazer, S Binn. (Penn.) R. 475 ; Shrank v, Schuylkill 
Nay. Ca 14 S. & Rawle (Penn.) R. 71. 
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of fishery ; and hence when the act was repealed, 
the individual had only a common right to fish with 
others. The legislature unquestionably supposed, 
that according to the common opinion prevalent at 
the time of the passage of the resolve, that the me- 
morialist had the sole right to fish in front of his 
land.^ The prim A facie right of the public is not 
rebutted by proof of mere uninterrupted enjoyment 
of the privilege of fishing for more than twenty 
years ; the mere lawful exercise of a common right 
for that period never being considered as conferring ' 
an exclusive right.* 

The prima facie public and common right of pis- 
cary, is not confined to floating or swimming fish of 
every description, but extends to shell-hsh.^ And it 
is not controverted by any authority, that the right 
of taking shell-fish on the shore^ between high and 
low-water mark, is, in legal presumption, a common 
right. On the contrary, in England and in this 
country such a common right is recognized and es- 
tablished. In Bagott V. Orr ^ the court recognize a 
common right in every subject to take shell-fish on 



> Chalker o. DickinBon, 1 Conn. R. 382 ; lb. 510. 
' Delaware and Maryland R. Ro. Co. v. Stump, 8G.it Johns. (Md.) 
R. 479 ; Chalker v. Dickinson, 1 Conn. R. 383 ; lb. 510. 

* Martin v. Waddell, 16 Peters (U. S.) R. 357, and App. zli ; Arnold 
V. Mondy, 1 Halst. (N. J.) R. 1 ; Fleet v. Hegeman, 14 Wend. 
(N T.) R. 42; Cornfield v. Coryell, 4 Wash. (Cir. Co.) R. 376 

* Bagott V. Orr, 3 Bos. & Pull R. 473. 
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the shore bj digging up the soil. The supreme 
court of Maine have expressly declared, that the 
right of piscary is common to all the citizens, and 
that the right extends to the taking of shell-fish on 
the shored In a case in the supreme court of Con- 
necticut, the declaration stated, that the defendant 
entered upon the plain tiflPs land, dug up the soil, and 
destroyed the sedge, herbage, &c. growing thereon, 
and took therefrom great quantities of oysters, clams, 
and other shell-fish. The land described in the 
declaration, consisted of a tract of upland and about 
seven acres of sedge flats contiguous, which were 
overflowed at high water, but which were above low- 
water mark, and so as to be entirely overgrown with 
sedge. It appeared, on trial, that the defendant, at 
the time mentioned in the declaration, entered upon 
such flats, and dug up the soil, and carried away a 
quantity of clams. Notwithstanding the plaintiff 
established his title to all the soil in question to the 
satisfaction of the court, yet the court held, that by 
virtue of the general principle of the presumed com- 
mon right of fishery, the defendant had the privilege 
to take shell-fish upon the flats at low water, and in 
the exercise of it, to dig up the soil.^ Both this 

> Parker v. Culler Mill Dam Corp. 2 App. (Me.) R. 353. 

* Peck V, Lockwood, 5 Day (Cono.) R. 22. By the customary law 
of Connecticut a riparian has the right of soil between high and low- 
water mark so as to entitle him to construct wharves (E. Haven v, 
Hemingway, 7 Conn. R. 186) ; but before the soil had been so re- 
claimed, the right of fishing on the flats, it appears, remains common. 
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case and that of Bagott v. Orr above referred to, 
show, that the right of shell-fishery on the shore 
may be separated from the ownership of the soH 
therein. It is true, that the ownership of the soil 
may afibrd some color or pretext to the claim of the 
individual to a private or several fishery, yet unless 
such owner, and the former owners of such soil, have 
immemorially excluded the public, by means of a 
several fishery, prescribed and proved, or founded in 
express ancient grant, the public right, by the com- 
mon law of England, will prevail.^ 

As the right of fishing in the sea, and in all inland 
tide and navigable waters, is primd facie common to 
all, it follows that an actual appropriation or man- 
cupation must be made of the fish to complete the 
right of property ; and that when the fish are taken, 
they become the exclusive property of the taker, 
unless voluntarily restored to their native element. 
Bracton and Fleta both lay it down as the common 



' As appears ante, p. 33, and 133. And see Somerset o. Fogwell, 
6 B. & Cress. R. 875 ; Hall on Rights to the Sea, &c. 54. That the 
modern opinion in England is, that the soil may be in an individoal, 
without giving him an exclnsiye right of fishery, was the opinion of 
Chief Justice Tindal, in 1826, when at the bar. " I am of opinion," 
says he, '* that the owners of the fishery of O. will not be aMe, under 
the circnmstanoes stated in this ease, to establish their claim to the soil 
between high and low-water mark. The word ' fishery ' does not of 
itself conyey the right to the soil. The soil may be in the crown, or 
in the lord of the adjoining manor j whilst the fishery is in another per^ 
eon." No action was brought. 38 Lend. Law Mag. 336. 

12* 
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law that fishes are <' animalia quiB in man nascunlur 
qua cum capiutUur captoris fiunU^^ ^ But the pos- 
session of the fish must be complete. Two persons 
were the owners of boats employed in fishing, and 
the boat of one of them cast a fishing seine round a 
shoal of mackerel, with the exception of a compara- 
tively small opening, which the seine did not quite 
fill up, but through which, in the opinion of witnesses, 
the fish could not escape. The boat of the other 
person then came through the opening and took the 
mackerel. It was held, that the first person could 
not maintain trespass for taking his fish, his posses- 
sion not having been complete.^ By the custom of 
the Greenland whale fishery, the first taker is en- 
titled to the fish, though his harpoon be detached from 
the line when the second striker strikes, if the fish 
be so entangled in his line, that he might probably 
have secured the whale without the interference of 
the second striker ; and if, while the fish is fast to 
the harpoon of the first striker, another comes up 
unsolicited, and so disturbs the fish that she breaks 
from the first harpoon, and then he strikes her with 
a harpoon himself and secures her, the fish continues 
the property of the first striker.^ 



1 Bract. L. 1, c 12, 8. 10 ; Fleta L. 3, c. 3. 

> YouDgv. Hichens, 1 Da?. &. M. R. 693. 

' So decided, in England, in an action of trover for a whale, in Ho- 
garth V. Jackson, 1 Mod. & Malk. R. 66, and 23 Eng. Com. Law R. 
247 ; S. C. 3 Cair. & Payne, R. 595, and 13 Eng. Com. Law R. 371. 
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But the rule as to the abandonment of fish taken 
by being restored to their original element, though 
well settled as it appears in its application to floating 
fish, does not in all cases apply to shell-fish. Oys- 
ters, for instance, may be taken and thus become 
the property of him who takes them, and if he plants 
them in a new place flowed by tide water, visibly 
denoted, and where there are none naturally, and 
for his own particular benefit, it is not regarded as 
an abandonment of his property in them. The im- 
portant question, whether oysters planted by an indi- 

• 

The following note is appended to this case : — Skinner and Others t7. 
Chapman and Others, (Ex relatione Alderson, one of the judges) tried at 
York at the Lent assizes, 1827, which also was an action of troyer for 
a whale, the same law was stated with respect to friendly harpoons, 
but the case tnrned upon another question. It appeared that while the 
fish was unquestionably fast, the boat of the defendants came up, and 
the crew struck the fish with a lance ; and afterwards, with a harpoon, 
and finally secured it. The blow of the lance was of no service towards 
securing the fish, but it made it struggle violently, and in the struggle 
the harpoon of the plaintififs was disengaged ; but it did not clearly 
appear, whether this took place before or after the harpoon was struck 
by the crew of the defendants. Bayley , J . , left it to the jury to say 
whether the harpoon of the plaintifis was fast when the harpoon of the 
defendants was struck ; and, if they thought it was not, whether the 
plaintiffs could have secured the fish if the lance of the defendants had 
not been struck ; saying, that he was clearly of opinion that when one 
party has struck an animal, if another comes unsolicited, does an act 
which prevents the first striker from killing it, and then kills it himself, 
he kills it, not for his own benefit, but for that of the first striker. The 
jury found that the fish was loose when the harpoon of the defendants 
was struck ; but that she had became so in consequence of the blow 
given by their crew with the lance ; on which the verdict was entered 
for the plaintifiBs. 
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vidualy clearly designated and marked out in a baj^ 
or arm of the sea, thus became the property of him 
who planted them, arose in New York, and it was 
decided affirmatively. In this case, the oyster fishery 
belonged by virtue of an early grant exclusively to 
the inhabitants of the town of Oyster Bay, and it 
was determined, that one individual who was an 
inhabitant, had, in the manner above mentioned, 
acquired a sole right against the others. The plain- 
tiff had gathered the oysters when small, some two 
years before the trial, and planted them in a bed in 
the bay, about fifteen rods from the shore. None 
grew there at the time^ nor had any grown there ovi- 
side the bed since. It was admitted, that a qualified 
property in the oysters was acquired by the plaintiffs ; 
but it was contended, that the planting them in the 
bay, where a common right of taking them existed, 
was an abandonment of them. The court were of 
opinion, that the case fully disclosed, that no such 
intent of abandonment in point of fact existed ; but 
they, on the contrary, considered, that the oysters 
were deposited in the place marked out by the 
owner of them, with reference to an ulterior use. 
No oysters, the court said, of the natural growth of 
the bay, had been found there for three years, and 
the bed interfered with no other sort of fishing, for 
either profit or pleasure ; and they declared the case 
to be one which presented a deliberate and wanton 
violation of private property acquired by care and 
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industry, under the pretext of exercising a right in 



common.^ 



Dredging for oysters in the bed of a common nav- 
igable river is illegal under 13 Rich. 11. stat. 1, ch. 
19. Therefore, where the declaration was in tres- 
pass quare clausum fregii ; plea, that the locus in quo 
was part of a common navigable river, in which the 
public had a right to fish for oyster-spat ; replication, 
that oyster-spat was the spawn or young brood of 
oysters, unfit for the food of men ; rejoinder, that the 
public had the right of fishing for oyster-spat in a 
public river ; it was held ill, on demurrer.^ 

It is, perhaps, scarcely necessary to observe, that 
although the right of fishery in tide and navigable 
waters, is a public and common right, and that hence 
when fish are taken, an absolute property in them is 
acquired by him who first takes them, riparian 
proprietors have the exclusive right to draw seines 
with fish on their own land.^ If an island, or a rock 
in tide water, be private property, no person, but 
the owner thereof has the right to use it for the 
purpose of fishing/ 

* Fleet V. Hegeman, 14 Wend. (N. Y.) R. 42. And see Rogers o. 
Jones, 1 lb. 337. 

* Mayor of Maiden v. Woolyet, 4 Per. & D. R. 26. The stat. of 
13 Rich. 2, and 17 Rich. 2, c. 9, for the preservation of the fry or 
brood of fish are still in force, and the spawn of oysters, called 
oyster-spat, is within the provisions of these acts. Mayor, &c. o. 
Woolvet, 12 Ad. & £11. R. 13. 

» Lay V. King, 5 Day (Conn.)R. 72 ; Hartv. Hill, 1 Whart. (Penn.) 
R. 124 ; and see fo$t^ Ch. VI. 

* Commonwealth «. Shaw, 14 S. & Rawle (Penn.) R. 9. 
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It is said by Lord Hale, in speaking of tlie tide 
waters of England, that although the king has ^* the 
primary right of fishing, in the sea, or creeks or 
arms thereof, yet the common people of England 
have regularly a liberty of fishing in the sea, or 
creeks or arms thereof, as a public common of pis- 
cary, and may not without injury to their right, be 
restrained of it, unless in such places, creeks or nav- 
igable rivers, where the king or some particular sub- 
jest, hath gained a propriety exclusive of the common 
liberty."^ The principle here stated, as to the 
^< public common of piscary belonging to the people " 
ha£ not been questioned either in England, or in this 
country. The point upon which different opinions 
appear to have been expressed, in both countries, is 
whether, since Magna Charta, " either the king, or 
any particular subject, can gain a propriety exclusive 
of the common liberty." In Warren v. Mathews,* 
Ch. J. Holt says, — "Every subject, of common 
right, may fish with lawful nets in a navigable river, 
as well as in the sea ; and the king^s grant cannot 
bar them ihereqf.^^ Mr. J. Bayley, in Blundell v. 
Catterall,^ says, that many of the king's rights are, 
to a certain extent, for the benefit of his subjects, 
and that " such is the case with the sea, in which 
all his subjects have the right of navigation and of 
fishings and the king can make no modern grants in 

1 Treatise De Jure Maris ^ Harg. Tracts, 11. 

* Warren v. Mathews, 6 Mod. R. 73 ; S. C. 1 Salk. R. 357. 

* Blnndell o. Catterall, 5 B. & Aid. R. 91 ; App. p. i. 
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derogation of those rights." The same judge, in 
giving the opinion of the court of King's Bench, in 
another case, says, — " Fishery in a navigable river 
where the tide flows and reflows, which Sir William 
Blackstone calls a free fishery, could not be granted 
after Magna Charta." ^ The supreme court of the 
United States were of opinion, that the existence of 
a doubt as to the right of the king to make such a 
grant, after Magna Charta, is enough of itself, to 
show the fixed policy, in England, of carefully pre- 
serving the common right of fishery unimpaired for 
the benefit of the public.^ On the other hand, it 
was considered in Roger3 v. Jones, in the state of 
New York,^ that there is no prohibition in Magna 
Charta to the right of the king to grant a fishery, in 
navigable waters, to an individual, or body corporate ; 
and that the object of the 16th chapter of that in- 
strument was to prevent the king from putting any 
thing in defenso for his own recreation, except such 
as had been put in defence during the time of Hen. 
II. ; that he was restricted as to the occupation of 
rivers for his pleasure, but at liberty to grant the 
land under navigable waters, within the realm, at 
his will and pleasure. The court accordingly de- 
cided, that the right of fishing in Oyster Bay^ in the 

1 Somerset o. Fogwell, 5 B. & Cress. R. 875. 

* Martin o. Waddell, 16 Peters (U. S.) R. 413 ; Opinion by Taney, 
Ch.J. 

* Rogers v. Jones, 1 Wend. (N. Y.) R. 237. 
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State of New York, belonged, not to the people gen- 
erally of the state, but exclusively to the inhabitants 
of the town of Oyster Bay, derived by grant from 
the crown of England. The defendant in this case 
was sued for a penalty created by a by-law of the 
town, declaring, that no person, not being an inhab- 
itant of Oyster Bay, shall be allowed to rake any 
oysters in the creeks or harbors of the town, under a 
certain penalty for each offence. He had entered 
the harbor or bay, and had caught and carried away 
a quantity of oysters, about one hundred yards from 
the beach ; was a citizen of New York, but not an 
inhabitant of the town. The defence was put upon 
the ground, that the bay, being an arm of the sea 
where the tide ebbed and flowed, was a, common 
fishery for all the citizens of the state, and that the 
inhabitants of the town possessed no exclusive right. 
The court decided, that the grant to the latter by Sir 
Ed. Andros, under Charles II., invested them with 
the right, and sustained the by-law, under which 
the penalty was inflicted.^ 

The authority of the parliament in England to 
grant an exclusive right of fishery, will of course not 
be questioned. It is equally unquestionable, that 
the government of a state in this country may (sub- 
ject to all constitutional restraints) abridge generally, 

^ That it is settled in England, that since Magna Charta, the king 
cannot abridge the common right of fishery in tide waters. See ante^ 
Chap. I. p. 24-26. 
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or in favor of individuals, or of a private or munici- 
pal corporation, the common right of fishery, to the 
extent of its clearly expressed intention ; and that, 
as a matter of internal police, it may enact lavirs 
regulating the modes and the times of fishing. In 
reference to the power of the legislature to regulate 
fisheries, Mr. J. Baldwin, in Bennett t^. Boggs,^ had 
occasion to remark, that it could not be maintained, 
as a legal proposition, that a mere permissive right 
of fishery is so solemn as to be incapable of restraint 
or regulation, by the sovereign power of a state ; 
and that there was nothing perceivable, in the enact- 
ment of laws to that end, but the exercise of a legit- 
imate power of sovereignty over its unquestioned 
domain. The grant of an exclusive right of fishing 
in tide waters, merely, within certain limits, creates 
an incorporeal, and not a territorial, hereditament ; 
that is, it gives no corporeal right, or right of soil ; 
though perhaps, generally, from the right of an exclu- 
sive or several fisl^ery, ownership of the soil may be 
presumed.^ 

In Pennsylvania, the legislature and the courts have 
recognized an exclusive right of fishery to be in the 
riparian proprietors on the banks of the river Dela- 
ware, down to low-water mark, as a private easement 
existing by grant or sufferance. The men employed 



1 Bennett v. Boggs, 1 Bald. (Cir. Co.) R. 76. 
> See ante, p. 33, 133, 137. 
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in carrjiDg a rope attached to one end of the seine, 
may walk on the space between high and low-water 
mark ; and on the same space may place logs, or 
boards, or stone, to make what is called a ^^ pound," 
into which to throw the fish when taken out of the 
net, and in that space to do all that has been usual 
and is necessary to the use of a fishery ; but the right 
to a fishery does not of itself imply a fee simple in 
such space, between high and low water opposite 
the fishery ; nor does it lessen or impair the right of 
the owner of land opposite, except so far as is necessa- 
ry to the use of the privilege of the fishery. But this 
right, as before stated, is only an easement. The 
right of the riparian proprietor is not the same as to 
the main land above, for in high tide, or high floods, 
a vessel or raft may sail over it. The precise nature 
and extent of the rights of the states of Pennsyl- 
vania and New Jersey, in regard to the fisheries in 
the river Delaware, were settled in 1783, by an 
agreement between commissioners of the two states. 
In the first section of the instrument it is declared, 
that ^^ the river Delaware, from the station point, or 
northwest corner of New Jersey, northerly to the 
place on said river where the insular boundary of the 
state of Delaware toucheth the sanie, in the whole 
length and breadth thereof, is, and shall continue to 
be and remain, a common highway, equally free and 
open to the use, benefit, and advantage of the said 
contracting parties: Provided nevertheless, that 
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each of the legislatures of the two states shall hold 
and exercise the right of regulating and guarding the 
Jisheries on the said river Delaware, annexed to their 
respective shores, in such manner that the said 
fisheries may not be unnecessarily interrupted, 
during the season for catching shad, by vessels 
riding at anchor on the fishing ground, or by persons 
Jishing under a claim of rights on said river." This 
compact is predicated on the idea of separate fisher- 
ies existing, inasmuch as it expressly stipulates, that 
the two states shall hold and exercise the right, of 
regulating the fisheries in the Delaware, annexed to 
their respective shores, in such manner that they 
shall not be liable to interruption during the season 
of fishing, under a claim of a primA facie common 
right. Neither * state could grant, after this treaty, 
a common right in any part of the river, neither 
where the tide flowed and did not flow. But the 
act passed by both states of 1 808 - 9 is still more 
explicit, and removes all possibility of doubt, as it ex- 
pressly prohibits every person from throwing out a 
net above, or drawing it in, or even letting it swing 
below his own line on the upland. And this shows 
that private fisheries had long existed either by grant 
or sufferance.^ It was accordingly decided in Hart 
V. Hill, just referred to, that an action will lie for a 

' Hart o. Hill, 1 Whart (Peon.) R. 134 ; Bennett v. Boggs, 1 Bald. 
(Cir. Co.) R. 60. And see Ball v. Slack, 9 Whart. (Penn.) R. 508 ; 
Canon v. Blaier, 9 Binn. (Penn.) R. 475, OTorraled, see anU^ 134. 
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direct interruption of the private right, and such 
right may be devised by will, as an easement, or so 
much right of use of the shore, as is necessary for the 
purpose of a fishery. The acts of Pennsylvania and 
New Jersey, of 1823, authorizing the entry of a pool or 
fishing place with the clerk of the court of common 
pleas, and forbidding the use of a gilling seine or 
drift net by any person who has not made such entry, 
apply only to the owners of land on the shores of the 
river to which fisheries were annexed. Hence a 
person who has no title to such fishery as the owner 
of the land, is liable to the penalties for using such 
seine, &c., although he may have made an entry of the 
fishery.^ The law, prescribing penalties to any per- 
son who uses a gilling seine or drift net, unless he 
has the right of fishing on the opposite shore, is not 
repugnant to the constitution of the United States.^ 
In March, 1793, was passed in Pennsylvania an 
act for the sale of islands in the Delaware and Sus- 
quehanna rivers, which were to be apprized, in order 
to ascertain their value, having regard to the wood, 
distance from mainland, and to the advantages to be 
derived from the same in regard to fisheries.^ 

In 1771, an act was passed to regulate the fishery in 
the river Schuylkill. The first section relates to the 
practice which had grown up, of drawing several 

^ Bennett o. Boggs, ub. sup, 

* Bennett v. Bogga, vb. sup. ■. 

• Hart V. HiU, sup. 



CH. y.] PUBLIC RIGHT OF FISHERY. 149 

seines or nets in the same pool, or fishing place, and 
prohibits it. The second section defines a pool, — *^ so 
much of said river as extends from one side or bank, 
to the other side or bank thereof; and from the place 
where seines, or nets, have been usually thrown in, 
to the place where they have been usually taken 
out, shall be deemed and held, and is hereby declared 
to be, a pool or fishing place." It is therefore so much 
of the river^ which is the ^^ fishing place," and not so 
much of the bank. By the third section, it is pro- 
vided, that when two or more persons residing op- 
posite to each other, near the said river, on different 
sides thereof, may have suitable landing places on 
their respective shores, or an island opposite thereto, 
for taking seines or nets out of the pool or fishing place ; 
it shall be lawful for such persons to fish with their 
seines alternately, and not otherwise ; and the act then 
proceeds to direct how this shall be done. This act 
was to be in force five years, and was continued in 
1776 ; and in 1785, a more full and particular act is 
found, the 4th and 6th sections being transcripts of 
the above 1st, and 2d. The 6th section provides, 
that " where two or more persons hold or occupy 
lands on the same side of the river, adjoining to any 
pool or fishing place, nothing herein contained shall 
be construed to prevent or deprive any such persons 
from enjoying the privilege of fishing in that part of 
the river, directly opposite their own land respectively 
as a separate pool or fishing place ; the position of 

13* 
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which pool is to be by continuing the course of the 
division line or lines of the persons next adjacent ; 
and every such division to be subject to the same 
rules and regulations as other pools and fishing 
places are by this act subject." This act contains 
several other provisions ; and fixes periods at which 
they shall cease to fish for shad below the falls j and 
other places. In this act, the phrase, fishing for shad 
is first mentioned ; and a day of the year when they 
shall cease to fish for shad. Here also are first 
found the words, ^^ privilege of fishing in that part of 
the river, directly opposite their own land respectively, 
a^ a separate pool or fishing place,^^ and not as giving 
that right, but ^^ nothing in this act shall prevent or 
deprive any person of that privilege ; " recognizing 
such rights as then existing, and declaring that it 
was not meant to impair them.^ 

By the early colonial ordinance of Massachusetts, 
of 1641, it was provided, that every inhabitant, who 
is a householder, shall have free fishing, in any 
bays, coves and rivers, so far as the sea ebbs and 
flows, within the precincts of the town where they 
dwell, unless the freemen of the same town, or the 
general court, have otherwise appropriated them. 
This ordinance is a material deviation from the 
common law, and, although it was annulled with the 
charter, under and by virtue of which it was enacted, 

' Ibid. Canoa o. Blazer, overraled, see ante, p. 134. 
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it has since been adhered to as the common law of 
the state. The act seems, says Dane, so far to 
have varied the common lavir as to confine free fish- 
ing to a householder^ and his right to the limits of 
the town; but, says he, whether the practice has been 
confined to person or place, is questionable.^ It has 
been expressly held to be a part of the common law 
of the state, and derived from the ordinance referred 
to, that towns may appropriate the fisheries within 
the limits of the town, if they have not been appro- 
priated by the legislature. If no appropriation be 
made, any citizen may appropriate the fish.^ This 
local law of Massachusetts, with the origin, was re- 
cognized and applied by the court in the case of 
Coolidge t^. Williams, by Parsons, Ch. J., in giving 
the opinion of the court. By the decision in that 
case, any town adjoining may appropriate the fish 
taken within its limits, and as the town on the op- 
posite side of the river may have the same right, 
the limits must not include the tide waters ebbing 
and flowing, but the shores on which the fish are 
drawn and placed ; when they may be said to be 
taken according to the intent of this privilege. If 
the fish, when caught swimming in the public tide 
waters, were to be considered as within the limits 
of any town, before they are haled on shore, it would 



^ Dane's Abr. 694. 

* Randolph v. Braintree, 4 Mass. R. 315. 
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be difficult in many cases to define the interfering 
rights of towns situate on opposite banks ; and when 
the channel is not granted, fish swimming there out 
of the limits of any town would not be subject to 
appropriation. The power of appropriation only 
not meeting the wishes of many towns, acts have 
been passed authorizing them, not only to • fix the 
time and manner of taking the fish, but also the 
places and the disposition of them when taken ; and 
to sell the exclusive right of fishing ; and guarding 
this authority by pecuniary penalties. And the 
place of fishing is understood to be that part of the 
shore used for employing seines and netSy or other 
engines, and for bringing the fish to land ; and not 
any part of the tide waters in which they were 
swimming.^ If the state grant a tract of land ad- 
joining a river, and the privilege of taking fish, to 
be held in common with other settlers, and after- 
wards such tract became incorporated as a town, 
the privilege of fishing within its limits becomes a 
corporate right, liable to be restrained and regulated 
by the legislature.* 

The common law right of fishery in all rivers has 
been subject, in Massachusetts, immemorially to leg- 
islative control.' By the statute of 1797, c. 76, cer- 

' Per ParaoDs, C. J., in giving the opinion of the coart in Coolidge v, 
Williams, 4 Mass. R. 140. And see Freary v. Cook, 14 Mass. R. 
488 ; Commonwealth v. Chapin, 5 Pick. (Mass.) R. 199. 

* Nickerson v. Bracket!, 10 Mass. R. 219. 

• Viatoo V. Welsh, 9 Pick. (Mass.) R. 87. 
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tain towns were authorized to sell the right of taking 
fish, within their limits, under certain regulations ; 
and it has been held, that the authority thereby given 
amounts to a franchise, which may be assigned or 
released.^ The statute of 1818, c. 109, section 1, 
prohibits any person ^^to place or set any seine or net 
in and across Charles river," &c ; and where a seine 
was placed in the river, with one end attached to a 
boat fastened to a stake on one side, and the other end 
on the other side of the river held and drawn by 
men by a rope around a stake, it was held to be a 
violation of the act, and the penalty will be incurred 
although the seine does not extend quite across the 
river, and the time that the seine remains is immate- 
rial ; all setting of seines in the river being unlawful.^ 
The revised laws of Massachusetts prohibit the 
taking of oysters from their beds, destroying them 
or wilfully obstructing, their growth, except by license 
from the selectmen, or by an inhabitant of the town, 
for the use of his family, from September to June 1 ; 
the taking, &c. of other shell-fish, in certain towns, 
with the same exception ; and exclude persons 
living without the state.^ All the acts of the legis- 
lature of Massachusetts, regulating the taking of 
fish, are for the benefit of the public, to preserve the 



^ Watertowa v. White, 13 Mass. R. 477. 

* WatertowQ v. Draper, 4 Pick. (Mau.) R. 165. 

' Mass. Rev. Stat. 399 - 539. 
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fish, and are public statutes of which the courts 
must, ex officio^ take notice*^ 

The regulation of fisheries, having been long ex- 
ercised in Maine before its separation from Massa- 
chusetts, it has not since been forbidden ; that is, 
the constitution of Maine does not render it incom- 
petent for the legislature, to appropriate and regulate 
fisheries in tide waters, which would be otherwise 
public.^ By the revised laws of Maine, no person 
living without the state shall set any net or seine or 
wear in any of the creeks, coves, or harbors of the 
state, for the purpose of taking salmon, shad, her- 
rings or alewives. No person shall set any net 
crosswise in any such waters, but such net shall be 
set lengthwise. The selectmen of the town wherein 
oysters or other shell-fish may be found, may, in 
writing, authorize any persons to take the same at 
such times, and in such quantities, and for such uses 
as they shall think proper ; and any inhabitant of 
such town, or native Indian within the state, may 
take the same without any permit, for the consump- 
tion of himself and family, excepting in the months 
of June, July and August. No person not living in 
the state shall take or destroy any lobsters without 
a permit from the selectmen. If any vessel, boat 

> Barnham v. Webster, 5 Mass. R. 266 ; Commonwealth v. McCurdj, 
lb. 334. 

' Faller v. Spear, 2 Shep. (Me.) R. 417; Lant v. Hunter, 4 lb. ; 
Peablea v. Honneford, 6 lb. 106. 
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or craft shall be found within the limits of any town 
or plantation, not owned therein, with any lobsters, 
oysters or other shell-fish on board, taken in such 
town, any inhabitant of such town may seize and 
detain such vessel, &c. for a time not exceeding 
forty-eight hours, in order that the same may be 
attached or arrested by due process of law, and se- 
cure the fines and forfeitures provided.^ 

By a statute in Connecticut, for encouraging and 
regulating fisheries, it is enacted, that, — ^^when 
any person or persons have been at the expense of 
clearing a fishing place or places in Ousatonic river, 
between the mouth thereof and Leavenworth's Ferry, 
and have constantly used the same for taking fish, 
in the season thereof, he or they shall be established 
in the full enjoyment thereof, so long as he or they 
continue to use the same for the purpose of fishings in 
the proper season, and shall not be liable to any 
action for damages below high-water mark," (Stat. 
229, tit. Fish. s. 8). It was held, that under this 
section of the statute, the right of taking fish 
within the limits prescribed, in the above mentioned 
river, was a personal and unassignable privilege in 
those who acquired it by clearing and using the fish- 
ing place, and was limited in duration, in the enjoy- 
ment of it, by the same persons. Therefore, where 
A. and B. acquired a right of taking fish, under the 

^ Rot. Stat, of Muoe, ch. 61, p. 304. 
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Statute, by clearing and using a fishing place, exe- 
cuted a writing, not under seal, by which, for a val- 
uable consideration, they released such fishing place 
to C. ; in an action brought by D., claiming under 
C. against E. for a disturbance ; it was held, that 
such writing was invalid, as a license, or transfer of 
any kind, and consequently was inadmissible as evi- 
dence of title in C.^ 

The legislatures of other states have been accus- 
tomed to enact, modify, repeal and substitute both 
general and special laws in abridgment of the public 
right of fishery, though of much less importance than 
those above mentioned, in order that the public inter- 
est might be promoted by due regulations ; and in no 
case has the power to do so been called in question, 
with the exception of a highly important case, 
in the circuit court of the United States, for the 
third circuit comprising the districts of Pennsylvania 
and New Jersey.' This case arose under an act of 
the legislature of the latter state, and it involved 
questions under the constitution of the United States 
which renders the decision of much importance, and 
entitles the opinion of the court, as an exposition of 
state right under the federal constitution, to full at- 
tention. By the act of the legislature of New Jer- 
sey of the 9th June, 1820, it is declared, that firom 



' Mansoo v. Baldwin, 7 Conn. R. 168. 

• Corfield v. Coryell, 4 Waah. (Cir. Co.) R. 371. 
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and after the 1st of May, till the 1st of September 
in every year, no person shall rake on any oyster 
bed in the state, or gather any oysters on any banks 
or beds within the same, under a penalty of ten dol* 
lars ; that no person residing in or out of the state, 
shall at any time dredge for oysters, in any of the 
bays or waters of the state, under the penalty of fifty 
dollars. But the important section of the act, 
and the one which gave rise to the controversy in 
question, is the one which enacts, — ** that it shall 
not be lawful for any person, who is not, at the time, 
an actual inhabitant and resident of this state, to 
gather oysters in any of the rivers, bays, or waters 
in this state, on board of any vessel, not wholly 
owned by some person, inhabitant of, or actually re- 
siding in this state ; and every person so offending, 
shall forfeit ten dollars, and shall also forfeit the ves- 
sel employed in the commission of such offence, with 
all the oysters, and rakes belonging to the same." ^ 
It was contended, that the seizure, condemnation, 
and sale of a vessel which was found engaged in 
taking oysters by means of dredges, and which was 
in pursuance of the act, was repugnant to the con- 
stitution of the United States, in the following re- 
spects : 1 . To the power of Congress to regulate 
commerce among the several states. 2. To the 



^ In Delaware no person not a resident citizen shall carry away oys- 
ters, terrapins, or clams. Stat of Delaware, 374, 553. 
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declaration, that the citizens of each state shall be 
entitled to all privileges and immunities of citizens 
in the several states. 3. To the declaration, that 
the judicial power of the United States should ex- 
tend to all cases of admiralty and maritime jurisdic- 
tion. Upon these several points, Mr. J. Washington 
delivered his opinion as follows : — ^^ The first ques- 
tion then is, whether this act, or either section of it, 
is repugnant to the power granted to Congress to 
regulate commerce? Commerce with foreign na- 
tions, and among the several states, can mean nothing 
more than intercourse with those nations, and among 
those states, for purposes of trade, be the object of 
the trade what it may ; and this intercourse must 
include all the means by which it can be carried on, 
whether by the free navigation of the waters of the 
several states, or by a passage over land through 
the states, where such passage becomes necessary 
to the commercial intercourse between the states. 
It is this intercourse which Congress is invested with 
the power of regulating, and with which no state has 
a right to interfere. But this power, which compre- 
hends the use of, and passage over the navigable 
waters of the several states, does by no means impair 
the right of the state governments to legislate upon 
all subjects of internal police within their territorial 
limits, which is not forbidden by the constitution of 
the United States, even although such legislation 
may indirectly and remotely affect commerce, pro- 
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vided it do not interfere with the regulations of Con- 
gress upon the same subject. Such are inspection, 
quarantine, and health laws ; laws regulating the 
internal commerce of the state; laws establishing 
and regulating turnpike roads, ferries, canals, and 
the like. 

" In the case of Gibbons v. Ogden, (9 Wheat. 1,) 
which we consider as full authority for the principles 
above stated, it is said, * that no direct power over 
these objects is granted to Congress, and conse- 
quently they remain subject to state legislation. If 
the legislative power of the union can reach them, it 
must be for national purposes ; it must be when the 
power is expressly given for a specified purpose, or 
is clearly incident to some power which is ^zpressly 
given.' 

** But if the power which Congress possesses to 
regulate commerce does not interfere with that of 
the state to regulate its internal trade, although the 
latter may remotely affect external commerce, except 
where the laws of the state may conflict with those 
of the general government; much less can that power 
impair the right of the state governments to legislate, 
in such manner as in their wisdom may seem best, 
over the public property of the state, and to regulate 
the use of the same, where such regulations do not 
interfere with the free navigation of the waters of 
the state, for purposes of commercial intercourse, nor 
with the trade within the state, which the laws of 
the United States permit to be carried on. 
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^^ The grant to Congress to regulate commerce on 
the navigable waters belonging to the several states, 
renders those waters the public property of the 
United States, for all the purposes of navigation and 
commercial intercourse; subject only to congressional 
regulation. But this grant contains no cession, 
either express or implied, of territory, or of public or 
private property. The jus privatum which a state 
has in the soil covered by its waters, is totally dis- 
tinct from the jus publicum with which it is clothed. 
The former, such as fisheries of all descriptions, re- 
mains common to all the citizens of the state to 
which it belongs, to be used by them according to 
their necessities, or according to the laws which 
regulate their use. * Over these,' says Vattel, (b. 1 , 
c. 20, sect. 235, 246,) < sovereignty gives a right to 
the nation to make laws regulating the manner in 
which the common goods are to be used.' * He may 
make such regulations respecting hunting and fishing, 
as to seasons, as he may think proper, prohibiting 
the use of certain nets and other destructive methods.' 
(Vattel, b. 1, c. 20, sect. 248.) The jus publicum 
consists in the right of all persons to use the naviga- 
ble waters of the state for commerce, trade, and in- 
tercourse ; subject, by the constitution of the United 
States, to the exclusive regulation of Congress. 

*^ If then the fisheries and oyster beds within the 
territorial limits of a state are the common property 
of the citizens of that state, and were not ceded to 
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the United States by the power granted to Congress 
to regulate commerce) it is difficult to perceive how 
a law of the state regulating the use of this common 
property, under such penalties and forfeitures as the 
state legislature may think proper to prescribe, can 
be said to interfere with the power so granted. The 
act under consideration forbids the taking of oysters 
by any persons, whether citizens or not, at unsea^ 
sonable times, and with destructive instruments; and 
for breaches of the law, prescribes penalties in some 
cases, and forfeitures in others. But the free use 
of the waters of the state for purposes of navigation 
and commercial intercourse, is interdicted to no per- 
son ; nor is the slightest restraint imposed upon any 
to buy and sell, or in any manner to trade within 
the limits of the state. 

^^ It was insisted by the plaintiff's counsel, that, 
' as oysters constituted an article of trade, a law which 
abridges the right of the citizens of other states to 
take them, except in particular vessels, amounts to 
a regulation of the external commerce of the state. . 
<* But it is a manifest mistake to denominate that 
a commercial regulation which merely regulates the 
common property of the citizens of the state, by for- 
bidding it to be taken at improper seasons, or with 
destructive instruments. The law does not inhibit 
the buying and selling of oysters after they are law- 
fully gathered, and have become articles of trade ; 
but it forbids the removal of them from the beds in 

14* 
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which they grow, (in which situation they cannot be 
considered articles of trade) unless under the regula- 
tions which the law prescribes. What are the state 
inspection laws, but internal restraints upon the buy- 
ing and selling of certain articles of trade ? And 
yet, the chief justice, speaking of those laws, (9 
Wheat. 203,) observes, that * their object is to improve 
the quality of articles produced by the labor of a 
country ; to fit them for exportation, or, it may be, 
for domestic use. They act upon the subject before 
it becomes an article of foreign commerce, or of 
commerce among the states, and prepare it for that 
purpose.' Is this not precisely the nature of those 
laws which prescribe the seasons when, and the 
manner in which, the taking of oysters is permitted? 
Paving stones, sand, and many other things, are as 
clearly articles of trade as oysters; but can it be 
contended, that the laws of a state, which treat as 
tort feasors those who shall take them away without 
the permission of the owner of them, are commercial 
regulations ? 

^^ We deem it superfluous to pursue this subject 
further, and close it by stating our opinion to be, 
that no part of the act under consideration amounts 
to a regulation of commerce, within the meaning of 
the eighth section of the first article of the constitu- 
tion. 

*< 2. The next question is, whether this act in- 
fringes that section of the constitution which declares 
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that < the citizens of each state shall be entitled to 
all the privileges and immunities of citizens in the 
several states ? ' 

" The inquiry is, what are the privileges and im- 
munities of citizens in the several states ? We feel 
no hesitation in confining these expressions to those 
privileges and immunities which are, in their nature, 
Jundamental ; which belong, of right, to the citizens 
of all free governments; and which have, at all 
times, been enjoyed by the citizens of the several 
states which compose this union, from the time of 
their becoming free, independent, and sovereign. 
What these fundamental principles are, it would 
perhaps be more tedious than difficult to enumerate. 
They may, however, be all comprehended under the 
following general heads : protection by the govern^ 
ment ; the enjoyment of life and liberty, with the 
right to acquire and possess property of every kind, 
and to pursue and obtain happiness and safety ; sub- 
ject nevertheless to such restraints as the government 
may justly prescribe for the general good of the 
whole. The right of a citizen of one state to pass 
through, or to reside in any other state, for purposes of 
trade, agriculture, professional pursuits, or otherwise; 
to claim the benefit of the writ of habeas corpus ; to 
institute and maintain actions of any kind in the 
courts of the state ; to take, hold, and dispose of 
property, either real or personal ; and an exemption 
from higher taxes or impositions than are paid by 
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the other citizens of the state ; may be mentioned 
as some of the particular privileges and immunities 
of citizens, which are clearly embraced by the gen- 
eral description of privileges deemed to be funda- 
mental : to which may be added, the elective fran- 
chise, as regulated and established by the laws or 
constitution of the state in which it is to be exercised. 
These, and many others which might be mentioned, 
are, strictly speaking, privileges and immunities^ and 
the enjoyment of them by the citizens of each state, 
in every other state, was manifestly calculated (to 
use the expressions of the preamble of the corres- 
ponding provision in the old articles of confederation) 
'the better to secure and perpetuate mutual friend- 
ship and intercourse among the people of the differ- 
ent states of the union.' 

'^ fiut we cannot accede to the proposition which 
was insisted on by the counsel, that, under this pro- 
vision of the constitution, the citizens of the several 
states are permitted to participate in all the rights 
which belong exclusively to the citizens of any other 
particular state, merely upon the ground that they 
are enjoyed by those citizens ; much less, that in 
regulating the use of the common property of the 
citizens of such state, the legislature is bound to 
extend to the citizens of all the other states the same 
advantages as are secured to their own citizens. 

'^ A several fishery, either as the right to it respects 
running fish, or such as are stationary, such as oys- 
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tersy clams, and the like, is as much the property of 
the individual to whom it belongs, as dry land, or 
land covered by water ; and is equally protected by 
the laws of the state against the aggressions of others, 
whether citizens or strangers. Where those private 
rights do not exist to the exclusion of the common 
right, that of fishing belongs to all the citizens or 
subjects of the state. It is the property of all ; to 
be enjoyed by them in subordination to the laws 
which regulate its use. They may be considered as 
tenants in common of this property ; and they are 
so exclusively entitled to the use of it, that it cannot 
be enjoyed by others without the tacit consent, or 
the express permission, of the sovereign who has the 
power to regulate its use. 

" This power in the legislature of New Jersey to 
exclude the citizens of the other states from a par- 
ticipation in the right of taking oysters within the 
waters of that state, was denied by the plaintiff's 
counsel, upon principles of public law, independent 
of the provision of the constitution which we are 
considering, upon the ground, that they are incapa*^ 
ble of being appropriated until they are caught. This 
argument is unsupported, we think, by authority. 
Rutherforth, (b. 1, ch. 5, sect. 4 and 5,) who quotes 
Grotius as his authority, lays it down, that, although 
wild beasts, birds, and fishes, which have not been 
caught, have never in fact been appropriated, so as 
to separate them from the common stock to which 
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all men are equally entitled, yet where the exclusive 
right in the water and soil which a person has occa- 
sion to use in taking them is vested in others, no 
other person can claim the liberty of hunting, fishing, 
or fowling, on lands, or waters, which are so appro- 
priated. * The sovereign,' says Grotius, (b. 2, ch. 2, 
sect. 5,) ' who has dominion over the land, or waters, 
in which the fish are, may prohibit foreigners [by 
which expression we understand him to mean others 
than subjects or citizens of the state] from taking 
them.' 

^^ That this exclusive right of taking oysters in 
the waters of New Jersey has never been ceded by 
' that state, in express terms, to the United States, is 
admitted by the counsel for the plaintiff; and having 
shown, as we think we have, that this right is a right 
of property, vested either in certain individuals, or 
in the state, for the use of the citizens thereof; it 
would, in our opinion, be going quite too far to con- 
strue the grant of privileges and immunities of citi- 
zens, as amounting to a grant of a co-tenancy in the 
common property of the state, to the citizens of all 
the /Other states. Such a construction would, in 
many instances, be productive of the most serious 
public inconvenience and injury, particularly, in re- 
gard to those kinds of fish, which, by being exposed 
to too general use, may be exhausted. The oyster 
beds belonging to a state may be abundantly suffi- 
cient for the use of the citizens of that state, but 
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might be totally exhausted and destroyed if the leg- 
islature could not so regulate the use of them as to 
exclude the citizens of the othef states from taking 
them, except under such limitations and restrictions 
as the laws may prescribe. 

'^3. It is lastly objected, that this act violates 
that part of the constitution which extends the judi- 
cial power of the United States to all cases of admi- 
ralty and maritime jurisdiction. The taking of 
oysters out of season, and with destructive instru- 
ments, such as dredges, is said to be an offence 
against the ancient ordinances and statutes of the 
admiralty, and that it is punishable by the admiralty 
as a misdemeanor. The authority relied upon to 
establish this doctrine is one of Sir L. Jenkins's 
charges, to be found in 2 Bro. C. & A. Law, 475. 

^^ The amount of the argument is, that, since 
offences of this kind are cases of admiralty and mar- 
itime jurisdiction, the laws of a state upon the same 
subject, vesting in the state tribunals jurisdiction 
over them, are repugnant to this grant of jurisdiction 
to the judiciary of the United States. 

** This argument, we think, cannot be maintained. 
For although the various misdemeanors enumerated 
by Sir L. Jenkins in his charges, may have been 
considered as admiralty offences at that period, either 
under the common law, or the ancient ordinances 
and statutes of the admiralty, it remains yet to be 
shown that they became such, and were cognizable 
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bj the judiciary of the United States, independent 
of some act of the national legislature to render them 
so. Many of those offences are already incorporated 
into the criminal code of the United States, and no 
person, it is presumed, will question the power of 
Congress, by further legislation, to include many 
other offences to which the jurisdiction of the admi- 
ralty in England extended at the period above alluded 
to. But it is by no means to be conceded that, be- 
cause offences of the nature we are now considering 
may rightfully belong to the jurisdiction of the Eng- 
lish admiralty, the power of that government to 
regulate her fisheries being unquestionable. Con- 
gress has a like power to declare similar acts, or any 
acts at all, done by individuals in relation to the 
fisheries within the limits of the respective states, 
offences against the United States. There are doubt- 
less acts which may be done upon the navigable 
waters of a state which the government of the United 
States, and that of the state, have a concurrent 
power to prohibit, and to punish as offences ; such, 
for example, as throwing ballast into them, or in any 
other way impeding the free use and navigation of 
such rivers. But we hold that the power to regu- 
late the fisheries belonging to the several states, and 
to punish those who should transgress those regula- 
tions, was exclusively vested in the states, respec- 
tively, at the time when the present constitution 
was adopted, and that it was not surrendered to the 
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United States, by the mere grant of admiralty and 
maritime jurisdiction to the judicial branch of the 
government. Indeed, this power in the states to 
regulate the fisheries in their navigable rivers and 
waters, was not, in direct terms, questioned by the 
plaintiff's counsel; and yet their argument upon 
this point, when followed out to its necessary con- 
sequences, amounts to a denial of that power. 

*^ As to the ancient criminal jurisdiction of the ad- 
miralty in cases of misdemeanors generally, com- 
mitted on the sea, or on waters out of the body of 
any county ; we have very respectable authority for 
believing that it was not exercised, even if it existed, 
at the period when the constitution of the United 
States was formed, and, if so, it would seem to fol- 
low that, to the exercise of jurisdiction over such 
offences, some act of the national legislature to pun- 
ish them as offences against the United States is 
necessary. We find from the opinions of learned and 
eminent counsel who were consulted on the subject, 
that misdemeanors committed upon the sea had 
never been construed as being embraced by the sta- 
tute of 28 Hen. VIII. c. 15, and that the criminal 
jurisdiction of the admiralty, except as exercised 
under that statute, had become obsolete, so that, 
itithout an act of parliament, they could not be pros- 
ecuted at all. (2 Bro. C. & A. Law, Appendix, 
519 to 521.) If then it could be admitted that Con- 
gress might legislate upon the subject of fisheries 

16 
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within the limits of the several states, upon the 
ground of the admiralty and maritime jurisdiction, 
it would seem to be a conclusive answer to the whole 
of the argument on this point, that no such legisla- 
tion has taken place ; and consequently the power 
of the state governments to pass laws to regulate 
the fisheries within their respective limits remains 
as it stood before the constitution was adopted." ^ 

In a subsequent case, in the same court, Mr. J. 
Baldwin, in referring to this opinion of his learned 
predecessor, gave to it his entire assent.' 

I Corfield «. Coryell, 4 Wash. (Cir. Co.) R. 378-384. 
* Bennett v. Boggs, 1 Bald. (Cir. Co.) R. 73. 
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CHAPTER VL 



OF RIPARIAN OWNERSHIP. 



Having in the two preceding chapters treated of 
the two important public rights of navigation and 
fishery f and of their subjection to legislative author- 
ity, it is -now proposed to consider in connection 
therewith, the private rights of riparian owners, as 
such, in the following order : \ 

1. Right to the water as appurtenant to the up- 
land. 

2. Towing on the banks of navigable waters. 

3. Landing, lading and unlading. 

4. Right of way to the shore. 

6. Drawing seines upon the upland. 
6. Erection of fishing huts. 

1. Riparian proprietors, it appears to be well set 
tied, cannot be cut off from the water against their 
consent by any extraneous addition to their upland.^ 

In a case in the circuit court of the United States, 
for the seventh circuit,^ Mr. J. McLean says, in re- 
ference to the river Ohio, (which he puts upon the 

1 Ball V. Slack, 9 Whart. (Penn.) R. 538. And see Cortelyou v. 
Van Brundt, 2 Johns. (N. Y.) R. 367. 
* Bowman's Devisees v. Watham, S McLean (Cir. Co.) R. 376. 
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same footing as navigable tide waters) — <'it is 
enough to know, that the riparian right on the Ohio 
river extends to the water, and that no supervening 
right, over any part of this space, can be exercised 
or maintained, without the consent of the proprietor. 
He has the right of fishery, of ferry, and of every 
other right which is properly appendant to the owner 
of the soil ; and he holds every one of these rights 
by as sacred a tenure, as he holds the land from 
which they emanate. The state cannot, either 
directly or indirectly, divest him of any one of these 
rights, except by the constitutional exercise of the 
power to appropriate private property for public pur- 
poses ; and any act of the \state, short of such an 
appropriation, which attempts to transfer any of 
these rights to another, without the consent of the 
proprietor, is inoperative and void, and can afford 
no justification to the grantee against an action of 
trespass." The accumulation of land by alluvial 
formation on the bank of the Mississippi, did not cut 
ofi* the right to a public landing place dedicated 
when the city was first established.^ Where the 
water of the river Patapsco, in Maryland, contigu- 
ous to the plaint ifPs land, was made dry land by the 
defendant, by means of scow loads of sand, earth 
and stone, by reason whereof, as the declaration 
stated, the plaintiff's land was deprived of the valu- 



> New OrleuiB v. United States, 10 Peters (U. S.) R. 663. 



CH. yi.j OF RIPARIAN OWNERSHIP. 173 

able privilege of sailing with scows and boats to 
and from his land ; the defendant was held liable 
for the damage.^ In an action by the owner of a 
salt meadow above a dam on a navigable stream 
against the owner of the dam for obstructing the 
natural ebb of the tide, and thereby injuring the 
grass on the meadow, a verdict in the court of com- 
mon pleas in Massachusetts was found for the plain- 
tiff.' Where a corporation was authorized by the 
legislature to create water power by penning tide 
water in a full basin, and excluding the water from 
another basin which was to receive the water 
from the full basin through raceways ; it was held, 
that the person who owned the flats in the receiving 
basin, suffered an injury, when the basin was ex- 
cluded from the tide water, and he was thereby pre^ 
vented from beneficially using his land, and therefore 
he was entitled to compensation.' An ingenious de- 
vice was once practised near Harrisburg, in Pennsyl- 
vania, of anchoring a raft, at a small distance from 
the shore, and converting it into a landing place ; 



1 Harrison v. Sterrett, 4 H. & MeHen. (Md.) R. 640 (ia 1774). See 
alio Wilson o. Inloes, 11 G. & J. (Md.) R. 351. 

> Turner o. Blodget, 5 Met. (Mase.) R. 340 (note). The sapreme 
court on appeal, dismissed the action, for want of jurisdiction , that 
court having ordinal and exclusive jurisdiction in all actions respecting 
easements on real estate. Ih. 

' Boston and Rozbury Mill Dam Corp. v. Newman, 12 Pick. (Mass.) 
R. 467 ; and see Baker o. Boston, lb. 184. 

16» 
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but the contrivance was rendered abortive by the 
verdict of a jury.* 

Persons interested in land, who are damnified by 
the extension of any public improvenienti as a rail- 
road, between them and the water, are entitled to 
compensation.^ The case of Bell v. The Hull and 
Selby Railway Company is an important case upon 
this subject. By the Hull and Selby railway act, 
it is provided, ^' that where any part of any carriage, 
horse, or foot road, railway or tram road, quay, wharf 
or slope, or other communication^ either public or 
private, shall be found necessary to be cut through, 
or so much injured as to be impassable or inconven- 
ient, for carriages, or for the transporting, conveying, 
landing, shipping, or depositing of any goods or mer- 
chandise, the company shall, at their own expense, 
before any such road, &c. shall be cut through, 
raised, sunk, taken, or injured, cause another good 
and sufficient road, quay, wharf, slope, or other 
communication, as the case shall require, to be set 
out and made instead thereof, as convenient for pas- 
sengers, &c., and for transporting, &c. of goods and 
merchandise, as the said road, quay, wharf, slope, 
or other communication, so to be cut through, raised, 

I - - - -- - _ ^ 

' Per Yeates, J., in Carson v. Blazer, 2 Binn. (Penn.) R. 466. Fresh 
water rivers which are public highways, are put upon the same footing 
in that state, as '< navigable " or tide rivers. lb. And see ante^ p. 76. 

' As a general rule, parties interested in land not taken for a railroad, 
but so near as to be necessarily damnified by it, are entitled to com- 
pensation. Dodge V, County Commissioners, 3 Met. (Mass.) R. 380. 
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sunk, taken or injured, as aforesaid, or as near thereto 
as may be." The plaintiff had a wharf on the river 
Humber, between which and the low-water mark, 
the defendants constructed their railway, (in the 
line prescribed by the act of Parliament,) thereby 
rendering the communication between the wharf 
and the river inconvenient and dangerous. It was 
held, that the plaintiff's wharf was thereby injured^ 
within the meaning of this section, (which was not 
confined to any injury done bodily to the wharf it- 
self); that he was entitled to have a new wharf 
constructed for him by the defendants, and was not 
bound to apply for compensation under another sec- 
tion of the act, which empowered a sherifi 's jury to 
assess the sum payable for any future temporary or 
perpetual, or recurring damages, done or sustained 
by reason of the taking of land for the purpose of 
the act.^ In Massachusetts (in which state riparian 
proprietors upon tide water, are entitled under the 
colonial ordinance of 1641, and the usage under it, 
to the flats opposite their lands, to the channel,) 
where the value of a wharf is impaired by the con- 
struction of a rail-road across the flats below the 
wharf, the owner of it is entitled to recover of the 
rail-road company the damages thus sustained by 
him.^ The riparian proprietor, in virtue of the al)ove 

1 Bell V. Hull aod Selby Railway Co. 6 Mees. & Welsh. (Exchr.) 
R. 690. 
> Ashby et al. v. Eastern R. Ro. Co. 5 Met. (Mass.) R. 368. 
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ordinance and usage, may, whenever he pleases, 
build and obstruct to low-water mark, and exclude 
all mankind.^ 

2. By the civil law which prevails in the greatest 
part of Europe and in Louisiana, the privilege of 
towing on the banks of navigable rivers is embraced 
in the public right of navigation.^ This is another 
of the respects in which that law is at variance with 
the common law. Bracton, it is true, has adopted 
the doctrine of the civilians, and his passage — Ru 
parum eliam usus publicus gentium sicut ipsius Jlumi- 
nis — is plainly taken from Justinian, and though the 
same doctrine is quoted by Callis in his work on 
sewers, it is impeached by the otherwise unanimous 
current of authority. The little to be found in the 
books upon the subject, prior to the time of Lord 
Hale, he has collected, and after commenting upon 
it, he very evidently concludes that no such right as 
the one in question existed, inasmuch as he says, 
that where private interests are involved, they shall 
not be infringed without satisfaction being made to 
the party injured.' The doctrine therefore of the 
civil law on this subject, conflicts with the principle 
of the common law, and with one of the character- 



^ Austin V. Carter, 1 Mass. R. 231. 

' Just. Inst. L. 2, tit 1, 8. 4 ; Coop. Just. Tit. De Usu et Proprie- 
tate Riparum, The civil code of Louisiana follows the Roman civil 
law. 

' De Jure Maris et Portibus, 
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istics of the express written American constitutional 
law, that public convenience is to be viewed with a 
due regard to private property. The statute of 19 
Hen. VII. c. 18, relative to the navigation of the 
river Severn, allows a towing path to the navigators 
upon making reasonable compensation for the incon- 
venience they may thereby receive ; and it therefore 
distinctly affords a negative to the idea of a common 
law right without compensation. In a modern case, 
by an act of Parliament, authorizing certain persons 
to make a certain part of the river Avon navigable, 
and to set out and appoint towing paths, it was re- 
quired, that satisfaction should first be given to the 
owners of the land, and commissioners were ap- 
pointed to settle by inquisition what satisfaction every 
person having a particular estate or interest therein, 
should receive for his respective interest.^ But the 
question was brought directly before the king's 
bench in Ball v. Herbert,^ whether, at common law, 
the public have the right of towing on navigable 
rivers ; and it was expressly decided, that they had 
not. Lord C. J. Eenyon said, he remembered when 
the case of Peirse v. Lord Fauconberg was sent to 
that court from the court of chancery, and it was 
then the current opinion in Westminster Hall, that 
the right of towing depended on usage^ without 

^ Bath River Navigation Co. v. Willis, 2 Cases relating to Railways 
and Canals, 7. 
s Ball V. Herbert, 3 T. R. 953. 
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which it could not exist. Some of the passages, he 
said, in Lord Hale, which seem to favor the common 
law right, are rather applicable to banks of the sea, 
and to ports.^ The supreme court of Illinois, and 
that of Tennessee, have however decided, agreeably 
to the civil law, that the right of navigators was not 
limited to the bare privilege of floating upon the 
river Mississippi, but included the right to land, and to 
fasten to the shore, as the exigencies of the navigation 
may require ; and that such was a burden upon the 
owner of the land, which he must bear as a part of 
the public easement.^ Such, doubtless, had become 
established usage in respect to the great river in 
question, and if so, the decision is in accordance 
with the opinion of the court in Ball v. Herbert. It 
was observed by Lord C. J. Eenyon in this case, 
that ^^ perhaps small evidence of usage before a jury 
would establish a right by custom, on the ground of 
public convenience." 

3. Analogous to the right of towing on the banks 
of navigable rivers is the right of landing, ladings and 
unlading thereon. The latter right, as well as the 
former, exists by the civil law, and Bracton has 

^ See this case cited and approved by the judges in Blundell v. Cat- 
terall, 6 B. & Aid. R. 91, and App. p. i. 

'Middletown v. Pritchard, 3 Scam. (ni.)R. 520; Corp. of Mem- 
phis V. Overton, 3 Yerg. (Tenn.) R. 390. That the right of the pub- 
lic to tow vessels and boats upon the banks of navigable rivers, may 
be acquired by usage. See Kinlock v, Nevile, 6 Mees. & Welsh. 
(Eng. Exchr.) R. 794. 
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inade it a part of his work de le^ibus et consuetudinu 
6tw AnglicB. He says, (lib. 1, cap* 12, s. 6) "that 
any one may, in any river, fasten vessels with ropes 
to the trees on the banks, and unload the cargoes 
on the banks." Though the case before mentioned 
of Ball V. Herbert, is not a distinct authority upon 
this point, as in that case the right of towing was 
claimed ; yet the general question as to the right of 
the public on the ripa of a navigable river was dis- 
cussed, and the court were of opinion, (as stated by 
Mn J. Bayley ') that the ripa of a navigable river 
was not public juris, and they therefore virtually 
overruled the authority of Bracton. Lord Hale, 
after citing Bracton, says, — "As touching ports 
and the public right to them, Bracton saith true ; 
with this allay, that hath been before observed, that 
the law of England does thus far abridge that com- 
mon liberty of ports, that no port can be erected 
without license or charter of the king, or that which 
presumes and supplies it, viz. custom and prescrip- 
tion." But in another passage' Lord Hale says, 
" Though A. may have the propriety of a creek or 
harbor, or navigable river, yet the king may grant 
there the liberty of a port to B., and so the interest 
of the propriety, and the interest of the franchise, 
several and divided. And in this, no injury is at all 



* In Blundell v. Catterall, 6 B. & Aid. R. 01, and App. p. zzzit. 
' In his Treatise De Portihus Maris, p. 84. 
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done to A., for he hath what he had beforei viz. the 
interest of the soil, and consequently the improve- 
ment of the shore, and the liberty of fishing ; and 
as the creek was free for any one to pass in it against 
all but the king, (for it was public jurisj as to the 
matter before) so now the king takes off that restraint, 
and by his license and charter, makes it free for all 
to come and unlade.'' " But," says Lord Hale, " If 
A. hath the ripa or bank of the port, the king may 
not grant a liberty to unlade upon that bank or ripa 
without his consent, unless custom had made the 
liberty thereof free to all, as in many places it is ; 
for that would be a prejudice io the private interest of 
A. which may not be taken from him without his con- 
sent.^^^ If there be, says Mr. J. Bayley, after citing this 
passage, in Blundell v. Catterall,' such a distinction, 
what becomes of the authority of Bracton, where he 
says, " Riparum etiam usus publicusy est jure gentium 
sicut ipsius Jluminis ? ^^ The learned judge then 
adds, —^ "No man can travel through this kingdom 
along the banks of rivers, without seeing that private 
rights, exclusive of public rights, exist there, and every 
one of those rights is at variance with the doctrine of 
Bracton."' In the same case Mr. J. Holroyd says, — 
<^ It was not by the common law, nor is it by statute, 



» lb. p. 73. 

« m. sup. 

' Abbott, C. J., in the same ease comments in the same manner 
upon the authority of Bracton , and conaiders it overroled. 
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lawful to come with, or land, or ship customable 
goods in creeks or havens, (x other places out of the 
ports, unless in cases of danger or necessity, where 
the shore or land adjoining is private property, un- 
less upon the person's own soil, or with leave of the 
owner thereof, who Lord Hale^ says, may, in such 
case, take amends for the trespass in unloading upon 
his ground." In case of necessity, as that author 
says, either of stress of weather, assault, or pirates, 
or want of provisions, any ship might put into any 
creek or haven. But this is plainly not consistent 
with a general right, as being in the public, or the 
right of landing and unloading upon the land of the 
riparian proprietor, ad libitum. The supreme court 
of Pennsylvania hs^ve referred to that author upon 
this subject, and they have said, that originally in 
England, as in Pennsylvania, goods might be landed 
any where, on permission from the owner of the culja- 
cent soil; and that now, in both countries, on account 
o( revenue, ports of entry are established, at which 
alone certain goods can be legally landed, except in 
case of storm or distress.^ 

In Pennsylvania, (in which state all inland fresh 
water rivers which by the common law are " public 
highways" are considered as "navigable" according 

^ De PortUnu Aforts, p. 51. Landing for any purpose on another's 
land is a trespass. Gray v. Bond, 9 B. & Bing. R. 667, and 6 Eng. 
Com. Law R. 30S. 

* Ball V. Slack, 9 Whart. (Penn.) R. 530. 
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to the technical meaning of the term,^) it has been 
held, that the owner of a private ferry over the river 
Monongahela, has no right to land boats and passen- 
gers at the terminus of a public highway, between 
high and low-water mark on the opposite margin of 
the river, without the consent of the owner of the 
soil. The locus in quOy said the court in this case, 
was the terminus of a public road on the margin of 
the river ; and there was not even a public ferry to 
give color to the pretence of a right to use the shore 
as a landing or wharf for the mooring of boats.^ It 
has been further decided in Pennsylvania, that an 
act of assembly authorizing J. S. to establish a ferry 
over the Youhiogany river, and all other acts of the 
legislature of that state, show the. uniform opinion of 
the legislature to have been, that to enable a person 
to keep such ferry, he must either hold the ground 
where the landing place is made, or obtain the con- 
sent of the owner of the land for that purpose.' The 
right to land and unlade upon the banks of a naviga- 
ble river, without consent, was first agitated in that 



^ See anfe, p. 76. 

' Chess V. Manown, 3 Watts (Peno.) R. 219. The right of exela- 
sive nayigatioD of a public river, either transversa or otherwise, is sus- 
ceptible of exclasive occupation only by grant from the public to whom 
it belongs ; but the owners of the shores have the power to control the 
subservient and indispensable right of embarkation and landing, at the 
terminus of a public road. Per Gibson, C. J., in giving the opinion 
of the court in Bird v. Smith, 8 Watte (Penn.) R. 434. 

* Cooper V. Smith, 9 S. & Rawle (Penn.) R. 26; 
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State, in Chambers v. Furej,^ where the act above 
mentioned was relied on as evidence of legislative 
construction, that there is no right or custom in the 
state, by which one man can land or receive freight 
on another's freehold, without the consent of the 
owner of such freehold, on the banks of navigable 
rivers. The right of the bed and soil of navigable 
wa.ters, is presumed to be in the state ; but in Penn- 
sylvania, the right to the soil as far as there is a 
navigable channel, vests in the owner of the adjoin- 
ing land ; and hence arises the private right to 
wharves in the city of Philadelphia, which no one 
can use without making compensation to the owner.* 
No further right was conveyed to a devisee in a will, 
by the words " I give my fishing place," &c. in the 
soil on the bank of the river, than a right to so much 
of the soil as was necessary for the purpose of fish- 
ing.' 

In Post V. Pearsall, in the court of errors of the 
state of New York,^ the action was trespass for en- 
tering upon the land of the plaintiffs, prostrating his 
fences, and depositing a quantity of manure. The 
defendant pleaded not guilty, and gave notice with his 
plea, that he would give in evidence in bar of a re- 
covery, that at the time when, &c. and long before, 

^ Chambers v, Furey, 1 Yeates (Penn.) R. 167. 
* Cooper V, Smith, ub.sup.; and see the following chapter as to 
whanres. 
» Hart i;. Hill, 1 Whart. (Penn ) R. 134. 
« Post V. Peareall, 29 Wend. (N. Y.) R. 425. 
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tkere was and had been, on the close of the plaintiff 
a puMic highway and landings on the east side of 
Hempstead harbor for all the inhabitants of the state 
of New York to go to, a»d to deposit, load and un- 
load manare and other materials, at their free will 
and pleasure. It was held, that the public have not the 
right, against the will of the owner ^ to use and occupy 
his soil adjoining navigable waters, as a public land- 
ings and place of deposit of property in its transit to 
and from vessels navigating such waters, although 
such user had continued upwards of twenty years 
with the knowledge of the owner. The supreme 
court, when this case was before them, held that the 
doctrine of dedication of highways, streets, &c. did 
not extend to public landings ; and the judgment of 
the court was affirmed in the above case in the 
court for the correction of errors. Opinions were 
delivered by five of the members of the court ; four 
for affirmance, and one for reversal of the judgment 
of the supreme court. The chancellor, and sena- 
tors Edwards and Livingston, held, that the princi- 
ple of dedication of highways and of streets and 
public squares in cities and villages did not extend 
to public landings, and therefore they were in favor 
of affirming the judgment below. Senator Verplanck, 
although concurring in the judgment of affirmance, 
held that the principle of dedication of highways and 
streets applies to every use or easement in land, 
which can be of any service, convenience or pleasure 
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to the community at large, and that consequently 
public landing places are the subject of dedication. 
He however further held, that user aloncy though ad- 
missible as evidence in corroboration of other proof 
of actual dedication by the declarations or acts of the 
owner of the soil, is not enough in itself to warrant 
the presumption of the dedication of easements, other 
than of highways, streets and places in the nature 
of public ways. Senator Furman agreed with sen- 
ator Verplanck as to the extension of the principle 
of dedication ; but went further, and held, that proof 
of a continued user by the public of the soil of another 
for the term of twenty years for any beneficial pur- 
pose, with the knowledge of the owner, is sufficient 
to warrant the presumption of a dedication, unless 
rebutted by evidence on the part of the owner that 
he was permitted by mere license, revocable of course 
at the will of the owner, or by other evidence show- 
ing the absence of intention on his part to dedicate 
the land to public use, so as to deprive himself of 
the power of dedication. 

In Massachusetts, landing places ,have existed, in 
some instances, on the banks of creeks and rivers, 
by immemorial usage.^ The public use and enjoy- 
ment of a landing place by the inhabitants of other 
towns, as well as those of the town in which it is 



1 Keen t;. Stetson, 6 Pick. (Mass.) R. 493 ; Green v, Cheleea, 84 
lb. 80. 
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situated, long enough continued, and without any 
interruption or objection, is sufficient, it has been 
held in Massachusetts, to establish a right in all the 
inhabitants of the commonwealth.^ The use by the 
individual inhabitants of a town, of land for a landing 
place, does not tend to show a possession by the 
town in its corporate capacity, but, on the contrary, 
is adverse to the claim of such possession.^ In one 
case in the supreme court of that state, the facts and 
the opinion of the court thereon, were given by the 
court, in substance, as follows. The place where 
the nuisance is alleged to be erected, was laid out 
by the town of Dorchester in the year 1658 as a 
common landing place. It was not stated to have 
been laid out for the particular benefit of the town ; 
and if it were, upon the incorporation of the town of 
Milton the inhabitants of the several towns composing 
Dorchester when it was thus appropriated, would 
retain their right to use it, and this would constitute 
it a public landing place. The inhabitants of Mil- 
ton have exercised acts of ownership over it; for 
Dorchester having laid it out without designating it 
to be for the use of that town only, it is to be con- 
sidered as laid out for the public convenience ; and 
the public had a right to use it until it should be dis- 
continued by proper authority. Common landing 



1 Coolidge V. Learned, 8 Pick. (Mass.) R. 604. 
' Green v. Chelsea, 84 Pick. (Mass.) R. 71. 
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places are recognized by statute, and provision is 
made for abatement of nuisances on them. The 
statute (1786, c. 67), however, contains a provision 
in favor of persons who have encroached and have 
bad possession for a certain number of years ; and 
so much of this land as has been occupied by houses 
for the time mentioned in the statute, the public do 
not attempt to meddle with ; but with the rest Mil- 
ton has no particular right. It was contended, that 
the landing place in question was a town way, and 
that such way might be discontinued by the town in 
which it is situated. But the court thought it some- 
thing distinct from a way. No express authority 
had been given to towns to discontinue town ways, 
but without doubt such authority exists by implica- 
tion, towns having power to make new ways which 
would render old ways of no use. But a public 
landing place is not within their power; and although 
some landing places may become of no use, the 
authority to discontinue them is in the legislature.^ 

•When New Orleans was established as a town, 
the country was under the jurisdiction of the "West- 
ern Company," and the dedication to public use was 
made by it of a vacant space of land lying on the 
river Mississippi, designated on the maps of the town, 
which were made, by the name of quay. This va- 
cant space had been used for the commercial pur- 

1 Commonwealth v. Tucker, SPick. (Maes.) R. 44. 
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poses to which it had been appropriated ; with but 
occasional and slight interruptions to small portions 
of it ; from the establishment of the designation of 
the quay in 1724, until 1836. The interruptions 
were of a temporary nature, and were permitted 
where private accommodation was in some degree 
connected with the public convenience. The inter- 
ruptions were not such as deprived the public of the 
dedication.' 



1 New Orleans r. United States, 10 Peters (U. S.) R. 663. The 
equitable owners of a tract of land on the riTer Ohio (the legal title to 
which was granted to John Cleves Symmes, from whom they had pur- 
chased the land before the emanation of the patent from the United States) 
proceeded in January, 1789, to lay out part of the said tract into a town, 
now the city of Cincinnati. A plan was made and approved of by all 
the equitable proprietors, and according to which the ground lying be- 
tween Front street and the riTer was set apart as a common, for the 
use and benefit of the town forever, reserring only the right of a ferry ; 
and no lots were laid out on the land thus dedicated as a common. 
Afterwards the legal title to the land became vested in the plaintifif in 
ejectment, who, under the same, sought to recover the premises so 
dedicated to public use. It was held, that the right of the public to 
use the common must rest on the same principles as the right to use 
the streets in Cincinnati ; and that the dedication, when the town was 
laid out, gave a valid and indefeasible title to the city of Cincinnati. 
No particular form or ceremony, it was held, is necessary in the dedi- 
cation of land to public use ; and all that is required is the assent of the 
owner of the land^ and tltefact of its being used for the public purposes 
intended by the appropriation. City of Cincinnati v. Lessee of White, 
6 Peters (U. S.) R. 431. In another case in the same court, the 
plaintiffs in error, (defendants in ejectment in the circuit court) claimed 
for the city of Pittsburgh, a slip of land lying on the bank of the river 
Monongahela, near the junction of that river with the river Alleghany, 
being a space between the southern line of the lots of the city, and the 
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4. The foregoing authorities would seem to be con- 
clusive against a primd facie public right of way to 



Monongahela mer. It was contended by them, that thia slip of land 
was dedicated by the anrreyor, when he laid out the town to the pub- 
lic, for Btreeta and other public uses. The depositions of witnesses, 
who were present when the ground on which the city stands, was laid 
out in lots by the sunreyor, aothorized so to do by the proprietors of 
the land, were offered to proTO declarations of the surTeyor, made to 
persons assembled at the surrey, and who occupied part of the ground 
so laid out ; by which declarations and other acts of the surreyor, also 
proposed to be proyed, it was contended the said dedication was made ; 
that 18, that he had obeenred, that ^ the street," the slip of land, '* to 
low-water mark, should be for the use of the citisens and the public 
forever. " By the court : The surreyor had authority to fix upon the 
plan of the town and surrey it. He had the power to determine the 
width of the respectiye streets and alleys, the siae and form of the lots, 
to mark out the public grounds, and to determine on every thing so 
far as related to the town, and its beauty, convenience and value. 
These were clearly within the scope of his powers, as they were es- 
sentially connected with the plan of the town on which he was author- 
ized to determine at his discretion. The proof of such declarations 
should have been admitted by the circuit court ; because, under the 
circumstances, they formed part of the transaction. Barclay et al. v. 
Howell's Lessee, 6 Peters (U. S.) R. 498. In some cases, the dedi- 
cation of property to public use, where the public has enjoyed the un- 
molested enjoyment of it for six or seven years, has been deemed a 
sufficient dedication. If the ground in controversy, had been dedicated 
to a particular purpose^ and the city authorities had appropriated it to 
an entire different purpose, it might afford ground for the interference 
of a court of equity to compel a specific execution of the trust. But 
even in such case, the property dedicated would not revert to the orig- 
inal owner. The use would still remain in the public, limited only by 
the conditions imposed in the grant. Ibid. The two foregoing cases 
were examined, and the principles upon which they were decided, 
were considered, approved and affirmed in the case of New Orieans v. 
The United States (10 Peters, R. 662). In this case, it was heldg 
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navigable waters bj the common law. Rights of 
way are considered acquirable by use, express grant, 
or by virtue of necessity arising from a grant of land 
to which access can only be had over other land of 
the grantor. On the latter ground, it might perhaps 
be argued, that a common liberty of passing over 
land which is private property to a valuable public 
fishing place in an arm of the sea, or on the border 
of the sea itself, may legally be asserted. It has in- 
deed been not infrequently suggested, that the law 
would not allow to every man the right to fish in the 
sea, &c., and at the same time^denyto him the 
means of getting there. It should however be re- 
collected, that whenever a way is claimed by neces- 
sitj/j it is a good plea that the plaintiff* has another 
way. It is moreover reasonable to presume, that if 
a public right of way over estates adjoining to, or in 
the proximity of tide waters, did exist at common 
law as incident to the public right of fishery, or of 
the right of navigation, it would have been treated 



that in order to dedicate property for public use, io cities and towns, 
and other places, it is not essential, that the right to use the same 
shall be yested in a corporate body. It may exist in the public, and 
have no other limitation than the wants of the community at large. If 
bnildings have been erected on the lands within the space dedicated 
for public use, or grants of part of the same hare been made by the 
power which had authority to make, and had made a dedication of the 
same to public use ; the erection of the buildings, and the making of 
the grants would not be considered as disapproving the dedication, and 
the grants would not affect the vested rights of the public i&. 
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ofy and in some degree defined. It is said by an old 
authority, it is true, that ^< the fishers who fish in the 
sea may justify their going upon the land adjoining 
to the sea, because such fishery is for the common- 
wealth, and for the sustenance of all the kingdom." ^ 
But in Brooke's Abr. tit. Custom^ the case cited in 
support of this proposition is more fully stated, and 
shows that the doctrine was laid down on a question 
which arose upon a custom. Mr. J. Holroyd, in 
Blundell v. Catterall, just referred to below, regarded 
it as proceeding entirely from a particular custom, 
and so was it regarded by Lord Hale.^ In the case 
just mentioned, it was expressly decided by the 
cdurt, that where an individual had acquired an ex- 
clusive right to the shore, by grant, the defendant 
was liable for passing over it with vehicles for bath- 
ing, from some place above high-water mark, on the 
ground of the private ownership of the shore.^ One 
of the topics urged at the bar in favor of the sup- 
posed right, was public convenience^ but it was re- 
plied by Abbott, C. J., that such a view should be 
taken with a due regard to private property.^ 

Under the local law of Massachusetts, which was 
considered in the preceding chapter, by which towns 

1 Fitzh. Barre, 93, referring to the Year Book, 8 Ed. IV. 19. This 
authority adduced and overruled by Holroyd, J., in Blundell v, Catter- 
all, App. p. xziii. 

* De Juris Maris, Harg. Tracts, 66. 

* See ante, Chap. I. p. 28 - 33. 

* Blundell v. Catterall, App. p. zzxTiii. 
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may appropriate the fish, if not appropriated by the 
legislature, no man, says Parsons, C. J., can lawfully 
go on the soil of another, without his leare ; and if 
no such appropriation has been made, any citizen, 
may take the fish, <^ so that he does not trespass on 
the land of others.^ In a very early case in the same 
state, the defendant claimed the right of going over 
the plaintiff* 's land to the river Merrimack, but he 
relied solely on prescription.^ In South Carolina, 
where a person living on an island had a navigable 
watercourse from his own door to the highway, of no 
greater distance than to pass through his neighbor's 
field, the court held, that it was not such necessity 
as gave him a right of way over the field.' In Cor- 
telyou V. Van Brundt, in New York,* it was held 
that the common right of fishing in tide waters, 
gives no power of the adjoining land. 

Both commerce and fishing, therefore, and bathing 
in the sea, although they are matters favored by the 
common law, by reason of public and national bene- 
fits to be derived from them, do not, because the 
waters of the sea are open to all persons for all law- 
ful purposes, afibrd a universal right of access to 
them over land which is private property.' 

1 Coolidge V. Williams, 4 Mass. It 440. 
» White V. Whiticr, 2 Dane's Abr. 702. 

' Lawton o. Rivers, 2 McCord (S. C.) R. 445, cited in S Rice, Dig. 
356. 
* Corte\yott v. Van Brandt, S Johns. (N. Y.) R. 357. 
/ See Blundell v, Catterall, App. p. i. 
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5. The riparian proprietor has the sole right, unless 
he has granted it, of fishing with nets or seines in con- 
nection with his own land.^ Thus, in Lay v. King, 
in the supreme court of errors of Connecticut," it 
was expressly held, that an adjoining proprietor on the 
river Connecticut, near its mouth, had an exclusive 
right to draw a seine on his own land ; though the 
right of fishery in that part of the river was free 
and common to all the citizens of the state. This 
exclusive right is considered to give all the owners 
of land on the margin of the river Schuylkill such 
great advantages, that it has been hardly worth while 
for any other persons to attempt to fish with seines. 
The right of property on front of that river is there- 
fore valuable, and is called a fishery, and one which, 
in some spots, is rented for a considerable sum annu- 
ally.' Where certain persons had landed, with their 
nets, on the bank of a navigable river, and had, at 
various times, dressed and improved the landing 
place, it was held, that it was property left to the 
jury to presume a grant of the right of landing for 
that purpose, by the owner of the shore. It was 
remarked in this case, by Burrough, J., that every 
act done by the plaintiffs for forty-six years, on the 

1 Hart V. Hill, I Whart. (Penn.) R. 138 ; Coolidge v. WiUiams, 
4 Mass. R. 140 ; Brink v. Richtmyer, 14 Johns. (N. Y.) R. 255. 

' Lay V King, 5 Day (Conn.) R. 72. 

* Per Tilghman, C. J., in deliyering the opinion of the court in 
Shrunk v. Schuylkill NaT. Co. 14 S. & Rawle (Penn.) R. 71. 
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locus in quOj would have been a trespass, if thej had 
not a right of landing with their nets there ; but 
from 1774, to the present time, all these acts had 
been done openly; and the only question was, 
whether there were any facts from which a judge 
could leave it to a jury to presume a grant of the 
right in question; and undoubtedly, the circumstan- 
ces were such as could scarcely have occurred with- 
out the knowledge of the owner.^ 

6. The right of landing with, and drawing, seines 
upon another's land, is undoubtedly an easement j^ and 
therefore, as in the case just above referred to, may 
be acquired by prescription, like a right of way. 
Such, however, is not the case with the erection of 
a building on the land of a riparian proprietor, like 
?L fishing hutf for that is an exclusive appropriation 
of the land. An action of trespass quare clausum 
fregit was brought for entering and digging up the 
soil and erecting a hut on the plaintiff's close, in 

^ Gray v. Bond, 2BTod. & Bing. R. 667, and 6 Eng. Com. Law R. 
368. At all the fisheries in the rirer Tweed, the workmen exercise 
the right of walking oyer and along the adjoining shore, while drawing 
their nets from the ri^er. They also exercise the right of drawing 
their nets on the adjacent banks, called " a net green." Bat this 
right is considered as a mere easement, which may be presumed by 
twenty years' enjoyment. 28 l^ond. Law Mag. 337 ; and see 3 Mees. 
& Welsh. (Exr.) R. S29 ; 4 lb. 356, 496 ; 5 lb. 233 ; 6 lb. 795. AcU 
of Parliament have from time to time been passed in England to give 
parties engaged in the herring fisheries a right to use the adjoining 
lands in certain cases. 1 Jac. L 23 ; 29 Geo. IL e. 23, s. 8 ; 30 Geo. 
IL, c30, s. 7; 11 Geo. IlL c.31, s. 11. 

' Hart o. Hill, 1 Whart. (Peno.) R. 138. 
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New Utrecht, in King's county, in the state of New 
York. The defendant offered evidence in support 
of a custom, in the inhabitants of New Utrecht, and 
in citizens of the state, to fish in the bay adjoining 
the close f and to use and occupy the shore for that 
purpose. The court considered, that if the facts in 
support of the custom were admitted, they did not 
amount to a justification in erecting the hut, as the 
right to fish in any water gave no power over the 
land. The erection of the hut was a mark of title, 
and of exclusive enjoyment, and that prescription in 
no case would give a right of erecting a building on 
another's land. The principle, the court held, was 
the same, whether the right claimed be considered as 
strictly a custom, or prescription, as the only materi- 
al distinction between them is, that one is local and 
the . other personal in its nature ; and prescription 
only applied to incorporeal hereditaments.^ Upon 
this subject the common law is at variance with the 
civil law, for by the latter any individual had per- 
mission to erect a fishing hut on the shore to sub- 
serve the purpose of fishing — cuilibet liberum est 
casam ibi ponere in qtiam se recipiat.^ 

> Cortelyou v. Van Brundt, 2 Johns. (N. Y.) R. 357. See also 
Jacobaon v. Fountain, Tb. 170, and the opinion of Holroyd, J. , in Blun- 
dell V. Catterall, App. p. xxi. A colony law of Massachusetts of 1646, 
reciting, that foreign fishermen had been aecastomed to use unsettled 
harbois and places, and to take wood and timber at their pleasure, for- 
bids fishermen to enter on lands granted to any town or person, without 
leare, unless employed by an inhabitant. 9 Dane's Abr. 707. 

' Inst. L. 9, t. 1, s. 1. And see ante, Chap. I. p. IS, 



196 LAW or TID£ WATERS. [CH. VIL 



CHAPTER VII. 

OF FURFRESTURES, WHARVES, QUATS, PIERS, &C. 

In the preceding chapter we have considered the 
rights of the public in tide waters, and in the soil 
and shores thereof, as they affect or not, the rights of 
riparian proprietors, as such ; and we now proceed 
to consider the rights of the latter, by virtue of their 
riparian ownership, as they affect or not, the rights 
of the public. 

From the period of the -first settlement of this 
country, to the present, the necessity of wharves, 
quays, piers, &c. has existed for the loading and 
unloading of boats and vessels ; and for such pur- 
poses, the appropriation of the soil below the ordi- 
nary high-water mark, by extraneous additions to 
the upland, has been found indispensable. It is 
well known, that in the respective states, which lie 
along the margin of the Atlantic, there are many 
places where the tide ebbs and flows, (and which, 
therefore, according to the strict rule of the common 
law, are public,) that are of no navigable use, and 
in their original condition, without the aid of art and 
industry, afford to the public not the slightest advan- 
tage of any kind. Flats, marshes, and other ground, 
which are covered with water only at full tide, are 
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places of this description. The detriment which the 
communitj receive from the recovery, private appro- 
priation, and occupation of such soil, is obviously but 
litde, if any. So far from it, the result has proved 
that the/ public are thereby, in a very considerable 
degree, the gainers ; as they are thus accommodated 
with landing places, which are essential to every 
commercial depot, and are also accommodated with 
new thoroughfares, streets, avenues, &c. Indeed, 
among the multitude of improvements and works of 
art of a public nature, which command observation 
in the towns and cities of the Adantic states, are 
the artificial embankments which have been made 
by enterprising individuals, or corporate companies, 
in and upon the soil which, in its natural condition, 
would, at low water, have exhibited nothing more 
attractive or valuable, than the offensive spectacle of 
an extensive waste. It is a practical truth, that the 
mud-flats in the delta of the river Mississippi, and 
around the Gulf of Mexico, must be reclaimed for 
the Jurtherance of navigation. A part of the city of 
Mobile stands on land once subject to the flow of 
the tide ; and at New Orleans, where the tide ebbs 
and flows, navigation is facilitated by similar means.^ 
By the civil law, to repair and strengthen the 
banks of public rivers is permitted as being most 



* See opinion of Catron, J., in Pollard's Lessee v. Hagan et al* App. 
p. cxliii. 

17* 



198 LAW OF TIDE WATERS. [CH. VII. 

useful, provided it does not impede the navigation.^ 
Against one who projects a mole into the sea, the 
interdicitim utile lies by one who is thereby injured, 
but if no one sustain injury, he who builds on the 
seashore, or projects a mole, is protected.^ But in- 
asmuch, as in England, the right of property in tide 
waters, and in the soil thereof is, by the common 
law, in the king,^ and, in this country, in the state,^ 
the king or the state may abate every intrusion 
thereon, whether the same be a nuisance to the nav- 
igation or not. Such an intrusion is denominated a 
purpresture (more properly pourpresture), a word de- 
rived from the French word pourprise ; which word, 
according to Lord Coke, signifies a close or inclosure, 
that is where one encroacheth, or makes that several 
to himself which ought to be common to many.' The 
old writers say, that it might be committed either 
against the king, the lord of the fee, or any other 
subject; but in its ordinary acceptation, at the 
present day, it means any encroachment upon the 



^ RipuB fluminum pablicoram reficere, muoire, utilisimum est, damne 
ob id DaTigatio deterior fiat : ilia enim sola refictio toleraDda est, qa« 
naTigationi noD est impedimento. Dig, X. 43, <« 15, s. 1. 

' Adversus earn qui molem in mare projecit, interdictam utile oom- 
petit ei, cui forte hsc res Docitura sit ; si aatem nemo damnum sentit, 
tuendus est is, qui in littore sdifieat, ye\ mol6m in mare jacit Dig, 
jjh 43, t* 8, s» o. 

' Antey Chap. I. 

* ArUe^ Chap. II. 

* S Inst. 38. 
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sovereign, either in highways or streets, or rivers or 
harbors.^ Such encroachment may, or may not, be 
a public nuisance. Whether it be a public nuisance 
or not, is a question of fact. Thus, in speaking of 
nuisances to ports. Hale says, — <^ It is not every 
building below the high-water mark, nor every build- 
ing below the low-water mark, that is ipsofactOj in 
law, a nuisance. For that would destroy all the 
keys that are in all the ports in England ; for they 
are all built below the high-water mark ; for other- 
wise, vessels could not come at them to unlade ; and 
some are built below the low-water mark. And it 
would be impossible for the king to license the 
building of a new wharf or key, whereof there are 
a thousand instances, if ipsofacio^ it were a com- 
mon nuisance, because it straitens the port ; for the 
king cannot license a common nuisance.' Indeed, 
where the soil is the king's, the building below the 
high-water mark is a purpresturcj an encroachment and 
intrusion upon the king's soil, which he may either 
demolish, or seize or arrent, at his pleasure ; but it is 
not ipso facto a common nuisance, unless indeed it 
be a damage to the port and navigation. In case, 
therefore, of building within the extent of a port in 
or near the water, whether it be a nuisance or not 

^ Eden oq Injanct. 359, who cites Skene, Verbo Pourpresture, and 
refers to Beames's note to Glanyille, lib. 9, c. II, p. 239, Spelm, Gloss., 
Purpresture, 

* See ofi/e, Chap. I. p. 93-98. 



200. LAW OF TIDE WATERS. [CH. VII. 

is quiBstio facti, and to be determined by a jury upon 
evidence, and not qvuestio juris.^^ ^ 

A wharf, or pier, or other erection may, therefore, 
be below high-water mark, or even below low-water 
mark, and be not necessarily a nuisance, though a 
purpresture. The remedy for a purpresture, it is 
laid down, is either by information of intrusion, at 
common law, or by information, at the suit of the 
attorney-general, in equity.* The judicial depart- 
ment of the English court of exchequer is divided 
into one of equity and one of law ; and the primary 
business of the former is to recover any lands belong- 
ing to the crown ; so that purprestures upon arms 
and creeks of the sea are the proper subjects of in- 
formation in the court of exchequer.' The king's 
attorney-general on the part of the crown, may pro- 
ceed for the purpose of protecting either the jus pri' 
valum o( the king from the purpresture, or the jW 
publicum of the subject from nuisance, by informa- 
tion on the king's remembrancer's side of the 
exchequer, by English bill, praying a personal decree 
against the defendant in the suit. The question of 
nuisance, as above stated, is matter qffactj which 
the court of exchequer may determine on evidence. 



^ Hale, De Jure Maris^ Harg. Tracts, 85. 
' Eden oo Injunct. 360. 

> Attorney General v. Richards, 1 Anst. R. 006 ; Attorney General 
V. Johnston, 2 Wils. Ex. R. 101. 
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or the court may direct an issue.^ If the erection 
complained of appear to be a mere purpresture, or 
without being at the same time a nuisance, the court 
may direct an inquiry to be made, whether it is 
more beneficial to the crown to abate the purpres- 
ture, or to sufier the erection to remain and be ar- 
rented ; but if the purpresture be also a public 
nuisance, this cannot be done, for the reason before 
assigned, that the crown cannot sanction a public 
nuisance.^ There are several early cases upon the 
subject in the exchequer, some of which are cited 
by Lord Hale in his treatise De Portibus Maris^ in 
which purprestures, which were also nuisances, had 
been committed, and decrees were made upon the 
application either of the attorney-general, or the 
grantees of the crown, to abate them.^ Upon these 
authorities, the court of exchequer proceeded in the 
year 1795, where the defendants had erected certain 
buildings betweeif high and low-water mark, in the 
harbor of Portsmouth, so as both to prevent the 
boats and vessels from sailing over the spot, or 
mooring there; and also to endanger the further 



' Attorney General o. Parmeter, 10 Price, R. 378-411 ; Attorney 
General v. Burridge, lb. 350 > 377. And see ante. Chap. I. p. 86, 37. 

* Story, Eq. Juris. 233, s. 023 ; Attorney General v, Richards^ 
1 Anst. R. 603 ; Attorney General v, Johnston, sup, 

* Attorney General v, Philpot, 8 Car. I. cited 2 Anat. R. 607 ; City 
of Bristol o. Morgan, Hale, De PartHuSf &c. ; Town of Newcastle v. 
Johnson, lb. 
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damage of the harbor, by preventing the free cur- 
rent of the water to carry off the mud. The bill 
filed prayed, that the defendants might be restrained 
from making any further erections, and that those 
might be abated, and a decree was made accordingly.^ 
The same thing was also done with regard to Bristol 
harbor ; ^ and an injunction was granted ex parte on 
affidavits, to restrain a purpresture and nuisance 
upon the river Thames.' 

The right of the crown in navigable waters is 
two-fold, the right of property, and the right of con- 
servation ; and these rights are perfectly distinct, and 
may be transferred and separated. The right of 
conservation of a river may be given to the corpora- 
tion of a city so far as the tide flows, but they are 
not thus made owners of the soil or bed of such 
river. And the ownership of soil, and the license of 
conservation, are not sufficient to legalize an erection 



^ Attoroey General v. Richards, S Anst. R. 603. 

* Bristol Harbor Case, cited 18 Ves. R. S14. 

* Attorney General o. Johnston, 1 Wils. Ex. R. 87. See also the 
cases of Attorney General v» Parmeter, and Attorney General v. Bar- 
ridge, cited ante. Chap. I. p. 26, 27. 3 Story Eq. Juris, s. 931, 933. 
Story refers to the following authorities on the subject : Attorney Gen- 
eral, v. Forbes, 2 Mylne & Craig, R. 123 ; Ripon (Earl of) v. Hobart, 
3 lb. 169, 179 ; Attorney General v. CleaTer, 18 Ves. R. 317 ; Crow- 
der V, Tinkler, 19 lb. 620 ; Barnes o. Baker, Amb. R. 158 ; Mohawk 
Bridge Co. v, Utica and Schen. R. Ro. Co. 6 Paige (N. Y.) Ch. R. 
554 ; Attorney Greneral v. Cohoes, lb. 133 ; Trustees of Watertowa 
V, Co wen, 4 lb. 510, 515. And see as to remedies for obstructing 
navigation, antCj Chap. IV. p. 117- 119, 
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in a tide river ; for the question of nuisance or not, 
may still be raised, and may be tried by indictment. 
The coal staiths, indicted, in the case of Rex v. 
Russell,^ were erected under a license from the mayor 
and burgesses of Newcastle, but that was not thought 
sufficient to legalize them, on the trial of an indict- 
ment for a nuisance in a navigable river by erecting 
an embankment in the water way, and a finding by 
the jury that the embankment was a nuisance, but 
that the inconvenience was counterbalanced by the 
public benefit arising from the alteration, amounts to 
a verdict of guilty. 

It is Jio defence in an indictment that although 
the work be in some degree a hindrance to the navi- 
gation, it is advantageous, in a greater degree, to 
other uses of the port ; although a slight, uncertain, 
and contingent injury to navigation, will not sustain 
a verdict of guilty.^ On an indictment for a nui- 
sance, it was proved, on the part of the prosecution, 
that the wharf was erected over a part of the river, 
between high and low-water mark, where boats 
were used before to pass. For the defendant it was 
shown, that the wharf was a convenience to the pub- 
lic, inasmuch as boats of heavy burden could come 
to unload at the wharf, which, before the building 
of the wharf, anchored in the middle of the river ; 



^ Rex o. Rassell, 4 Adol. & Ell. R. 384. 
* Rex V. Tindall, 6 Adol. & £11. R. 143. 
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and the channel of the river was by this convenience 
kept clear. It was held, that the question for the 
jury was, whether the wharf occasioned any hin- 
drance to the navigation of the river by vessels of 
any description, and not whether the erecting of the 
wharf had caused a benefit to the navigation in gen- 
eral.^ 

The defendants were indicted for a nuisance, in 
erecting a wharf on the river Thames, to the injury 
of the navigation of the river. The corporation of 
London were conservators of the river, and had let 
a space of ground to Lord Grosvenor, one of the 
defendants, upon certain considerations; amongst 
others, for a fine of £400, for the purpose of erecting 
a wharf there. It had been made between high and 
low-water mark, and extended for a considerable 
space along the river. There had formerly been a 
recess there, between two projections. It was shown, 
on the part of the prosecution, that the recess had, 
in a former state of the river, afibrded a place of 
refuge in stormy weather, and that the eddy water 
which it produced had been very convenient for the 
passage of watermen. The defendants contended, 
that the corporation had a right to make the erec- 
tion in question, being conservators of the river, and 
that they had a power by statute (14 Geo. III.) to 
build and let wharves, provided they did not interfere 

' Regin& o. Randall, 1 Car. & M. R. 496. 
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with the navigation of the river. But C* Justice 
Abbott inquired, whether it was meant to be con- 
tended, that the defendants had a right to narrow 
the Thames, so long as they left a space' sufficient 
for the purposes of navigation* The learned judge 
said, that the defendants could derive no protection 
from the corporation ; for although they might have 
a right to the soil, they had no power to take a fine 
legally from any one who might make an erection 
for the benefit of the public. And if the erection 
were a nuisance, no protection could be conferred 
by a body which received a pecuniary remuneration 
for permitting the erection. The defendants, upon 
this, proceeded to give evidence that the erection of 
the wharf had been an advantage instead of a nui- 
sance ; that the recess itself had been formerly a nui- 
sance ; and that the acts which had been done were 
beneficial generally to the stream. In summing up 
' to the jury, the C. J. observed, that in order to be 
exonerated from responsibility, it is incumbent on a 
party who meditates an alteration in the highway, 
or other subject-matter of public right, to proceed by 
inquiry before the sheriff. If there be a neglect in 
so doing, it lies on the party to show that his change 
has not been detrimental to the public. Now, the 
question at issue was, whether the public convenience 
had been affected or diminished by this alteration. 
The public had a right to all the convenience of the 
former slate of the river, unless some degree of ben- 

18 
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efit were offered by the change. It had been said, 
that the benefits enjoyed before the erection of the 
wharf had been limited to particular times and sea- 
sons of the weather ; but yet the public ought not 
to be deprived of these, for the sake of an erection 
which was a matter of private convenience. The 
jury acquitted Lord Grosvenor, but found the other 
defendant guilty.^ 

In a case in the municipal court of the city of 
Boston, in the year 1829 (Commonwealth v. Wright, 
et al.^)j an indictment was found by the grand jury, 
which was a charge against the defendants for a 
common nuisance in building a wharf of one hundred 
feet in length into the channel of the south harbor of 
the port of Boston. Judge Thacher, before whom 
the cause was tried, in committing the case to the 
jury, thus stated the general principles of law which 
he conceived applied to the case : << Our ancestors 
brought to this country the common law of England, 
which they claimed as their right and inheritance, 
and it has continued to be a part of our law to the 
present time, so far as it was applicable to our situ- 
ation, and where it has not been altered or repealed 

' Rex t7. Lord GrosYenor et al. S Stark. R. 51 L And see Folkes v. 
Chad, 3 Doug. R. 340. 

* Commonwealth v, Wright et al., reported in the American Jurist 
for April, 1829 'as a case which had excited much public interest, on 
account of its involving a question of general and practical importance 
in all parts of the country situated on the seashore and navigable 
streams. 3 Am. Jurist, 185. 
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by the constitution of the commonwealth, or by 
acts of the legislature. 

^< By that law, the sovereign is the owner of the 
shore, as it is called, which is the < ground that is 
between the ordinary high-water mark and low- 
water mark,' as well in < the shore of the sea as in 
the shore of the arms of the sea, where the sea flows 
and reflows, and so far only as the sea flows and re- 
flows.' Hale's Treatise De Jure Marisy c. 2, p. 12, 
in Hargrave's Tracts. 

*< When it is said, that the sovereign is the owner 
of the seashore, it is meant, that the legal title is 
in him, not for his exclusive use and profit, but in 
trust for the common benefit of all his subjects. It 
is therefore his duty, as well as his right, to keep 
the seashore free from encroachment, and not to 
suffer any individual, on his mere authority, to in- 
trude on it. 

<< But sometimes the common good of all the sub- 
jects requires that bridges should be erected across 
the channel of a sea or river, and that wharves and 
other commercial accommodations should be pro- 
jected beyond the line of high-water mark, and even 
into the channel ; and therefore the law leaves it to 
the wisdom of the sovereign, and makes it his right 
and duty to have these constructed. 

<< What in England belongs to the king, in our 
more free and equal system belongs to the people, 
whose will is expressed, and whose rights are repre- 
sented by the legislature. 
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*< One of the earliest acts of the colonial govern- 
ment was to grant to the proprietors of the soil 
^ adjoining to creeks, coves, and other places about 
and upon salt water, where the sea ebbs and flows, 
the right of propriety to the low-water mark, where 
the sea doth not ebb above a hundred rods, and not 
more wheresoever it ebbs further.' This was about 
the year 1641. 

<< If a citizen, of his own authority, and without 
the consent of the legislature, and after so liberal a 
grant, shall infringe upon the right of all the other 
citizens, by extending his wharf beyond the line of 
low water, and into the channel, to the common 
detriment, it is his own presumption ; and if the 
commonwealth, in the exercise of its trust, shall 
eject the intruder, and cause the nuisance to be 
abated ; he must recollect that he has offended 
against a principle of law, which is as ancient as it 
is reasonable, and as well known as any other prin- 
ciple in our code. 

<' But it does not necessarily follow,, because the 
defendants have extended their wharf beyond the 
line of low water and into the channel, that it is a 
common nuisance, and that it must be abated. 
Where it is shown that a person has intruded upon 
a highway which is common to all the citizens, and 
has appropriated it to himself exclusively, the pre- 
sumption isy that it is a detriment to the public ; 
because it is a diminution of their privilege in the 
enjoyment of a common right* 
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^< But the presumption in such case may be re- 
pelled, on the part of the citizen, by showing, that 
so far from having created a detriment to the pub- 
lic, by extending his wharf into the channel, or by 
the structure which he has placed on the highway, 
he has thereby in truth increased their accommoda- 
tion, and not diminished it ; and therefore that he 
is not liable to be convicted of a nuisance, nor ought 
the wharf or other structure to be removed. 

*^ It is true, he may say, that this has been placed 
on the highway, and I know that any citizen may 
use it. I can neither prevent him from the use, nor 
compel him to pay me for the enjoyment. The 
government may also, by its officer, enter upon it, 
and eject me from the possession. But what I have 
done is not a public evil, but a public good. 

<< The law is so ; but then, as it is most reason- 
able, so I conceive it to be incumbent upon him to 
show this fact in his defence.^' i » * * 

^ The learned judge said he knew this was the coarse pursued in 
the trial of the case of the indictment against John May, in the su- 
preme judicial court, Suffolk, March, 1803, for a nuisance in extending 
Union wharf, at the northeast part of Boston, into the channel. The 
report of the case, as taken from the minutes of Judge Thacher, the 
judge of the municipal court of Boston (and not the judge of the same 
name, who was one of the judges of the supreme court in 1803,) is 
contained in 3 Am. Jurist 190 et. aeq. *' Commonwealth v. John 
May. Indictment for nuisance for erecting a wharf in the highway 
of the harhor of Boston. The subject of complaint was the erecting 
an addition to Union wharf, at the north end of the town. On 
motion of Mr. Otis, the jury went to the spot to yIcw the wharf. 

18* 
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" It IS the right and duty of the government, to 
preserve the highways from obstruction both by 

The solicitor-genenl stated the general doctrine of nuisances, and 
quoted the law of the old colony of Massachusetts, passed in 1641, 
which provides 'that in all creeks, coycs, and other places about 
and upon salt water, where the sea ebbs and flows, the proprietor 
of the land adjoining shall have propriety to the low-water mark, 
where the sea doth not ebb above a hundred rods, and not more 
wheresoever it ebbs further.' The erection complained of in the indict^ 
ment, was shown to be beyond low-water mark, and the fact of erecting 
was admitted by the defendant. The solicitor-general said that he 
conceived he had then done all that was necessary to support the charge. 
Mr. Amory, in defence. To support the charge, the government ought 
to show something more, than that the wharf was erected on a spot 
belonging to the public. It ought further to appear, that it is a detri- 
ment to the public. He then offered to show by evidence that the 
wharf was a public benefit. Parsons objected to such evidence. The 
defendant having admitted, that the wharf is on the highway, it cannot 
be a question of fact, whether it is a nuisance. A tavern might be 
placed on the highway. It might be a convenience to travellers, but 
the court would not go into such evidence. Otis. — If that doctrine is 
true, then almost every wharf in Boston harbor is a nuisance, and mast 
be demolished. No prescription can be pleaded in favor of a nuisance, 
for the government cannot authorize one. A harbor supposes some- 
thing natural and something artificial. Vessels have access to it from 
the sea, they may enter, tarry, snd depart. They may likewise load 
and unload their cargoes, to do which there must be wharves, extend- 
ing into water of depth sufficient to accommodate vessels of heavy bur- 
then. A highway in a harbor is something different from one on land. 
If trees are planted, or a horse-block placed on the latter, it would be 
for the jury to decide, whether such would be a nuisance, which is a 
common detriment. A ditch being dug in a highway, if it could be 
shown to be an amelioration of the road, would be considered as part 
of the highway, and not a nuisance. Nuisance or not is always a 
question for the jury. Parsons, — If one man may extend his wharf 
beyond low-water mark, he may carry it to the channel, and thus ma^ 
terially lessen the value of other wharves. If each is restrained within 
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land and water ; since both are of the highest mo- 
ment, the one for the navigation of boats and ves- 
sels, the other for land carriage. 

- ■- ■ - ■■ -^ ■ — • — ■ — ■ 

such limits as the law prescribes, the principle of equality is preserved. 
No incoDYeDienoe will fellow. Should any arise, the legislature have 
power to provide a remedy. The legislature cannot, it is true, author^ 
lie a nuisance, but when a wharf is extended, by leave of the govern- 
ment, beyond low-water ntark, that could not be a nuisance. The con- 
tbuance of a nuisance for sixty years would in such case be a good 
plea against government, and for forty years against an individual. Bfr. 
Parsons mentioned a case decided lately at Balem. Capt. Crownin- 
shield was indicted for a nuisance in erecting a certain wharf in that 
place. The building was an his own land and toithin low-water mark. 
But it was shown at the trial, that it annoyed a Mr. Ward in the use of 
his wharf, so that vessels could not approach it. It was declared to be 
a nuisance on the principle, that a man shall use his own so as not to 
injure another. The jury found him guilty, and that the nuisance 
consisted of a certain number of feet, which were accordingly demolish- 
ed. Strong, Sedgwick, and Thatcher, were for the admission of the 
eyidence. But Paine and Sewall not. 8ev>alL — The defendant is 
charged with having done something in eoU example to others. This 
wharf is confessed to be on the highway. If others should do likewise, 
it would be a common detriment. Several witnesses then testified, 
that they considered the wharf as a public benefit, in that it accommo- 
dated vessels of heavier burthen than could lay at any other wharf in 
the harbor. After argument, the court permitted the question, whether 
the wharf was not an impediment and injury to the wharf of Ebeneaer 
Parsons, the prosecutor. The witnesses said, that it was a detriment, 
but it did not essentially lessen the value of that property. The case 
was argued at groat length by Otis and Parsons. The defendant ad- 
mitted that the wharf was a purpresture, or an encroachment on public 
property, for which an information might be brought, or a writ of in- 
trusion. But admitting it to be an injury to Parsons^s wharf, he would 
have his remedy in a civil action. The great question on which the 
opinion of the court was divided, was, whether since the soil was ad- 
mitted to be in the public, the wharf was not of course a nuisance. 
Before the whaif was erected, every citizen coming to the port, had a 
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" The port or harbor is free for all, whether citi- 
zens or strangers, to navigate, and ought to be pre- 
served from impediments and nuisances, which would 
hinder and annoy the access, stay, or departure of 
vessels. 

<^ It is not necessary to dilate on the importance 
of a harbor to a place, whose inhabitants are depen- 
dent on commerce for their subsistence. Destroy 
the harbor, and you will soon make the city desolate. 
Indeed, so careful is the law of the freedom and 
security of the highway, both on land and water, 
that any person may, upon his own authority, law- 
fully remove by force a common nuisance. ^ Any 
man,' says Lord Hale, * may justify the removal of a 



right to cross and recross this spot, and to moor his vessel there. This 
right belonged to the public, and no individaal had authority to inter^ 
rupt the public in the enjoyment of this right, much more to monopo- 
lize it. The public are the jadge of theur own advantages. Had 
Colonel May erected the wharf and given it to the public without 
claiming wharfage or dockage, it might have been a question, whether 
it was a nuisance. 2 Coke, Inst. 272. One man may not appropriate 
a public benefit to his sole and exclusive use. On pretence that a 
highway is crooked, he may not enclose part, and, upon opening into 
it part of his own field, exact a toll of travellers, on pretence that he 
had rendered the highway better. Judges Strong, Sedgwick, and 
Thatcher, thought that it was competent for the jury to inquire, 
whether the erection, stated in the indictment, was a public benefit. If 
they should be of that opinion, they could not find the defendant guilty. 
Judges Paine and Sewall said, that it was sufficient, in their opinion, to 
anthorize the jury to find the defendant guilty, that the wharf was 
erected on the public soil. The jury found the defendant not guilty 
The trial occupied three days, and excited much interest. 
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common nuisance, either on land or water, because 
every man is concerned in it.' The public may not 
be subjected to the inconvenience and delay of a 
long litigation ; for the law in this matter departs 
from its usual severity, which forbids resorting to 
violence in most cases of civil wrong. For suppose 
a man should place his cart in the middle of State 
street; or should, upon his own claim of right, throw 
a bridge across the channel from the Union wharf to 
Chelsea, and so destroy the highway for the purpose 
of the passage of vessels to Charlestown, and to the 
western and northern parts of this city; it would not, 
I think, be tolerated for a day. But those, who by 
force remove a nuisance, act upon their own respon* 
sibility ; and no one should resort to this forcible 
mode of redressing a nuisance, but where the right 
is clear and the necessity is urgent. < Because,' 
says Lord Hale, < this many times occasions tumults 
and disorders ; the best way to reform public nui- 
sances is by the ordinary courts of justice.' Hale's 
Treatise De Jure Maris^ p. 87. 

<* The object of the present indictment is to pre- 
serve the safety of the harbor of Boston, and to pro- 
tect the public in the full enjoyment of what they 
are by law and of common right entitled to, ajiree 
and unobstructed navigation; and if you should finally 
decide, that the defendants are guilty, you must 
further say, what part of the wharf is to be consid- 
ered as a nuisance, that the court may know what 
judgment to render on the verdict. 
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^M . It seems not to have been contested bj the 
learned counsel for the defendants, that the wharf is 
erected on the channel of the harbor ; which is, and 
ever has been, from the settlement of the country, 
common to ships, vessels, and boats of all sizes, to 
enter, remain, and leave at pleasure, whether be- 
longing to citizens or strangers. 

<^ It is this right of common use which constitutes 
it a highway. < As the common highways on the 
land are for the common land passage, so rivers, 
whether fresh or salt, that are for common passage^ 
and ports and harbors, are highways by water.' 

<^2. The defendants have not denied, by their 
counsel, that they caused this wharf to be erected ; 
not under the authority of an act of the legislature, 
nor even with the consent and approbation of the 
city, but on their own claim of right. 

<< They are in possession of the upland under a 
claim of < propriety.' Whether their title to these 
flats is absolute and under a legal title, need not give 
to you any trouble to settle. The title is not in 
issue. No one claims it against them ; no better 
title is shown ; and they are, at any rate, answera- 
ble for the nuisance, if you shall find it to be one. I 
have not been able to see, that the goodness of their 
title to the flats and upland, is a material point to 
be settled in this cause. 

^< 3. On the part of the commonwealth, it was 
first proved by the testimony of S. P. Fuller, the 
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surveyor, that the defendants have extended this 
wharf to the distance of one hundred and forty-two 
feet below the line of low water into the channel, 
which is, at this place, three hundred and fifty feet 
wide. Here the counsel for the government rested 
their case in the first instance. If nothing more had 
been shown on either side, it would have been for 
you to say, whether such an encroachment on the 
public highway without necessity, or justification, or 
proof of benefit to the public, was not a common 
nuisance. I should have felt bound to instruct you, 
that it was an encroachment on the public conven- 
ience, and that in the absence of all proof, on the 
part of the defendants, tending to show, that the 
wharf was a benefit to the channel, you would be 
bound to find them guilty. 

" The case would have been difiierent, if the com- 
monwealth had complained of a wharf, erected within 
or above the line of low water. This would have 
been within the legal right of the defendants ; and 
the presumption would therefore have been, that it 
was no more than they might lawfully do ; and until 
it had been shown by evidence, that it was, in fact, 
a nuisance, the defendants could not have been re- 
quired to justify or excuse the act. 

<^ The defendants have gone into the examination 
of many witnesses, and from the testimony they 
argue, that this wharf is a common benefit to the 
citizens for various reasons, viz : — 
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*< 1. Because, thej say, it furnishes a safe and 
efficient guide to those who navigate that channel, 
being built on a line with the current, and so facili- 
tating the passing of vessels. 

<^ 2. It furnishes a facility for those vessels which 
intend to pass through the draw of the free bridge ; 
because by running a warp from the vessel to the 
wharf, it can get along with more safety and ease 
than in any other way. 

<^ 3. It will save time, in moderate weather, to 
make vessels fast to this wharf, instead of dropping 
an anchor, which they would otherwise be obliged 
to do. 

<^ 4. In returning through the draw from the more 
southerly wharves, vessels are furnished with a great 
convenience by running a line to this wharf, so as 
not to come to anchor, or stand in the way of other 
vessels following them through the draw. 

<^ 5. It is a convenience for vessels to lie at this 
wharf waiting for a wind, rather than to attach 
themselves to the buoy, where they are apt to run 
foul of each other. 

" 6. This wharf protects vessels lying at it in a 
northeast storm, and furnishes a necessary protec- 
tion to the bridge. 

<<The counsel for the defendants insisted, that 
the wharf did not narrow the channel so much as 
was pretended ; or divert the channel into a new 
direction. And he ingeniously argued, that if the 
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wharf was awaj, a succession of buoys would be 
required to direct the passing of vessels ; and that 
the space was not wanted for vessels, as the water 
was not of sufficient depth to permit them to pass 
over it, or to come to anchor. 

^^ But on the other hand^ Mr* Shaw, in his closing 
argument, for the prosecution, after dbplajing the 
importance of the harbor and navigation to the pros* 
peritj of the city, how much it depended on the 
coasting trade, and how necessary it was to keep 
this channel free for the passing of vessels to and 
from the wharves at the south of the city, insisted 
that this wharf is an encroachment on the public 
highway, and that, by law, the defendants were 
bound to show that it did not injure any one, and 
that it was a decided benefit to the navigation. 

<* It is undoubtedly true, as the learned counsel 
has urged, that to straiten a public highway is always 
an inconvenience, and that you are bound not to 
allow it on possible grounds of speculative advantage. 
It is for you, however, to determine, whether the 
whole space, which nature has assigned to the chan- 
nel in this quarter, is not wanted for vessels to come 
to and lay at anchor. 

<< It is contended by the counsel, that it has been 
made clear by the testimony of the witnesses, that 
the depth of water is lessening in our harbor, and 
that every new wharf has a tendency to increase 
that effect. And further, that the erecting of this 

19 
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wharf has caused a prejudice to the channel, by giv- 
ing a new and more southern direction to the cur- 
rent 

<^ He has argued, that although it may be con- 
venient, in some cases, for vessels passing this wharf, 
to make use of it, for towing and warping by it, so 
as to approach the draw of the bridge in that way ; 
yet, that no such right as that of towing exists ; and 
that the defendants may exclude individuals from 
making that use of it.- 

<< I am of the opinion, as to this point, that if an 
individual erects a wharf upon the highway, he can- 
not exclude any of the citizens from going upon it, 
and using it, as if it were in its natural state. The 
improvements made upon it by individuals, do not 
change it from public to private property. But I 
do not consider, that the citizens may freely, and 
without the consent of the proprietor, enter upon a 
wharf which is erected within the line of low water, 
for the purpose of towing their vessels, or for any 
other. In such case, the proprietor would have a 
right to insist on compensation for the use made of 
his estate ; but one, who has intruded upon the 
public highway, may not only not claim any com- 
pensation for such use made of his improvement, but 
any citizen may rightfully abate the encroachment, 
and the officer of the government may enter upon it, 
and reinstate the public in its rights.] 

** That you may settle the facts in this case with 
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intelligence, you must examine impartially the testi* 
mony of the witnesses on both sides. They are 
numerous, thirty-five having been examined for the 
defendants, and thirteen for the commonwealth. It 
is your peculiar province to decide, whether they 
were honest, intelligent and independent witnesses ; 
to compare the degree of knowledge which they 
severally possess ; and to ascertain whether it was 
the fruit of experience and observation, or derived 
from the information of others. 

<*The witnesses, on both sides, consist of masters 
of coasting vessels and lightermen, who have navi'- 
gated this channel, and of experienced navigators 
and pilots, and of other citizens, who have done busi- 
ness in the vicinity of the wharf, or whose course of 
duty has called them frequently to that quarter. 
Most of them are acquainted with the harbor, and 
qualified to form a judicious opinion of the efiect of 
this wharf upon the southern channel. 

<* Here the judge, after referring to the length of 
time which the trial had occupied and to the several 
adjournments which had occurred, read the testimony 
of each of the witnesses from his minutes, the coun* 
sel on both sides comparing it with their own. 

''Now it may undoubtedly be true, that this 
wharf may occasionally have been useful to vessels 
passing through the channel in that quarter, and 
yet, if all the purposes for navigating vessels there, 
can be effected by a buoy, which is moveable, and 
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causes no obstructioDi then the necessity for this 
permanent wharf thrown into the channel is removedi 
and it will cease to be a benefit. 

<< If the eflect of building a wharf into the channel 
will be, in the course of tioiCi to injure and destroy 
the channel here, by lessening the depth of the water, 
or by giving a new and injurious course to the cur- 
rent ; and if such injurious efiects will in your opin- 
ion exceed the benefit to navigation, you must, in 
that case, declare it to be a common nuisance. 

<< If the defendants have left it doubtful in your 
minds, whether this structure is a decided benefit to 
the navigation, they have failed in their defence. 

** Finally, you are witnesses sworn to decide what 
you believe to be true from all the testimony ; and 
you are to apply to the case a sound and impartial 
judgment, not failing to exercise that common sense, 
which is the efiect of your own experience in such 
matters, and without which the deepest research 
into books will fail of the truth. But as it is not to 
be expected, that in a case of so much interest, and 
which has led into such a field both of fact and ar- 
gument, difierence of opinion may not exist ; you 
will permit me to add, that as you have exercised so 
niuch patience towards the parties, it is most rea- 
sonable that you should, in your deliberations, exer- 
cise like patience towards each other; and so, I 
doubt not, you will come to a united and just result. 

<* Verdict. The jury find the defendants guilty, 
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and declare so much of said wharf a nuisance as is 
contained in a triangular piece marked upon the 
plan, beginning at the southeast angle, and running 
fifty feet westerly, and from thence to the northeast 
angle, of said wharf; and not guilty as to the residue* 

« 

" Municipal Qmri, Tdraary IVm, 1830. 

" Wednesday y February 10th. The defendants 
appeared in court, on this day,- by order, and ex- 
pressed their readiness to submit to the sentence of 
the court, without appealing from the judgment to 
the supreme judicial court, as by law they might. 
The judge informed them, that it must be part of 
the judgment, that the nuisance should be ordered 
to be abated at their expense. They then stated, 
that it would be attended with great difficulty and 
expense to remove the wharf. It was built on piers 
driven into the bottom of the channel, all of which 
must be drawn up, both for the safety of the chan- 
nel, and for the good of that portion of the wharf, 
which would remain. They further said, that it had 
not appeared in the course of the trial, that any ob- 
jection was made while the wharf was building, 
either on the part of the city, or of the common- 
wealth, to the same; and they denied, that any 
objection had been made to it by any one else. In 
consideration of their readiness not further to con- 
tend in law, they prayed that the court would not 
subject them to a fine, which would be oppressive 
in its amount. 

19* 
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" The judge said, that from the information which 
he had received, he was satisfied, that it would be a 
difficult and expensive operation, to draw up the 
piers and piles, and that it would require much time. 
He presumed it would cost several hundred dollars. 
It was not usual in these cases, to assess a severe 
fine, in nature of a vindictive punishment, where 
the parties submitted to the judgment, and were 
willing that the nuisance should be abated. He 
should therefore assess a nominal fine only, and a 
warrant would be issued to the sheriff of the county 
to cause the nuisance to be removed ; but as this 
could not be done advantageously till the warm sea- 
son, the warrant would be made returnable on the 
first of July next. 

<* The following judgment was then entered. 
* cc c Whereupon it is considered by the court that 
they, the said William Wright and Abraham A. 
Dame, do, for the offence of which they have been 
convicted, severally pay a fine of twenty dollars, to 
the use of the commonwealth, to be disposed of acr 
cording to law ; that they pay the costs of this pros- 
ecution, taxed at seventy-six dollars and eighty-four 
cents, and stand committed, until they shall comply 
with this sentence. 

" * And it is further ordered by the court, that so 
much of the said wharf, as is found in and by the 
verdict of the jury to be a nuisance, with all the 
piers and timbers under, and the materials belonging 
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to the samei be dug up, demolished and abated^ at 
the expense of them the said William Wright and 
Abraham A* Dame ; and that a warrant issue to the 
sheriff of the countj of Suffolk, to cause the said 
wharf, with all the piers and timbers, and materials, 
under and belonging to the same, forthwith to be 
dug up, demolished, and abated ; and to levy the 
expenses thereof upon the money, goods, chattels or 
estates of the saidilliam W Wright and Abraham A. 
Dame, of them or of either of them ; and for want 
thereof, upon their several bodies ; all which is ac- 
cording to law.' " 

In the court of oyer and terminer at Philadelphia, 
in the year 1783, there was an indictment for a nui- 
sance in erecting a wharf upon the public property* 
The defendant offered witnesses to prove, that the 
erection of the wharf had been beneficial to the pub- 
lic, and therefore was not to be considered a nui- 
sance. The court held this to be no justification.^ 
In the year 1796, an individual was charged with 
, obstructing, by a wharf, a navigable river, and it ap- 
peared, that a part of the wharf was below low-water 
mark. He contended, that although his wharf ex- 
tended thus far, it was no obstruction to the naviga- 
tion, and no injury to the public ; and that, as the 
channel alleged to be obstructed, only led into a 
small dock, enclosed with wharves of private persons, 

' Respublica v. Caldwell, 1 Dallas, R. 150. 
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the injury complained of, if any, could only be the 
ground of a civil action. The court held, that it 
was no obstruction, provided a sufficient passage-way 
was left for the public. The jury had a view, and 
being satisfied that there was not a sufficient pas- 
sage-way left for the public, their verdict was against 
the defendant as to a small part of the wharf which 
was in the channel.^ 

Though by the colonial ordinance of Massachu- 
setts of 1641,' a riparian proprietor holds the low- 
water mark, to the distance of one hundred rods 
from high-water mark, the right given was a qual- 
ified right to use the interest granted in such a 
manner as not to interrupt the rights of the public 
as secured by the ordinance ; and the right of navi- 
gation was expressly reserved by the ordinance.' 
The erection of a wharf below low- water mark, with- 
out authority from the legislature, gives the builder 
no possession, and no color of tide beyond the limits 
of the land under water actually covered by the 
wharf, and does not draw after it any exclusive 
right to the use of the open space by the side of it, 
for the purposes of a dock, by way of easement as 
appurtenant to the wharf. Such open space,^ below 
low-water mark, being a public domain, the use of 



^ Commonwealth v. Crowninshield, contained in 3 Dane's Abr. 697. 

* Anc. Chart. 148. 

' Parker t7. Cutler, Milldam Corp. 3 App. (Me.) R. 357. 
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it by the builder of the wharf for the purposes of a 
dock, with the acquiescence of any iudividuali does 
not establish an easement as against such indivi* 
dual.' 

The first settlements in this country were on har- 
bors or arms of the sea, and commerce being among 
the earliest objects of the attention of the first emi- 
grants, wharves for the purposes of that pursuit were 
necessary. Accordingly, as the colony of Massachu- 
setts was not able to erect them at the public ex- 
pense, in order to induce individuals to do so, the 
common law of England was altered by the ordinance 
of 1641 above mentioned, providing, that the pro- 
prietor adjoining on the sea or salt water, shall hold 
to low-water mark, where the tide does not ebb 
more than one hundred rods from high-water mark, 
but not more where the tide ebbs to a greater dis- 
tance.' Although this ordinance was annulled with 
the charter by the authority of which it was made, 
yet from that time to the present an usage has pre- 
vailed, which now has the force of a local common 
law, that the owner of land bounded on the sea or 
salt water shall hold to low-water mark as provided 
by the terms of the ordinance.' This usage applies 
to the shores of the sea, as well as to ^^ creeks and 



1 Gray v. Barilett, SO Pick. (Mass.) R. 186. 

* Storer «. Freeman, 6 Mass. R. 435. 

* lb. aod Sale o. Pratt, 19 Pick. (Mass.) R. 191. 
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coves ; " and it has ever been held, that although 
the public have a right to pass and repass on the 
waters, so long as the owner of the adjoining land 
suffers them to remain open and unobstructed, jet the 
owner of the adjoining land may, whenever he pleas- 
es, enclose, build and obstruct to low-water mark, 
and exclude all mankind.^ The ordinance never 
extended to the colony of Plymouth, as positive law, 
but it is nevertheless a settled rule of property 
throughout the state of Massachusetts. A usage for 
two centuries, uniform and unbroken, must be taken 
as sufficient evidence, it has been held, that the 
terms of the ordinance of 1641 was adopted by those 
who had the right and power of establishing it, in 
such form as to give it the force and effect of a rule 
of law. The ordinance has been recognized both in 
Plymouth colony and in Maine, not as a point adju- 
dicated, because never called in question, but be- 
cause it has been assumed and acted upon as a 
settled rule.' 

Under this ordinance and usage, it is <^ the ebb 
of the tide, when, from natural causes, it ebbs the 
lowest, and not the average or common tide, which 

' Aastin o. Carter, 1 Mass. R. 331 ; CommoD wealth v. Charlestown, 
1 Pick. (Mass.) 180; Barker «. Bates, 19 lb. 255. 

' Storer v. Freeman, 6 Mass. R. 435 ; Parker v. Smith, 17 lb. 413 ; 
Barker v. Bates, 13 Pick. (Mass.) R. 355; Mayhew o. Norton, 17 lb. 
357 ; Lapish v. Bangor Bank, 8 GreenL (Me.) R. 85 ; Emerson «. 
Taylor, 9 lb. 43 ; Moore v. Griffin, 9 Shep. (Me.) R. 350. 
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is to be taken as low- water mark." ^ If the tide 
does not ebb entirely from a creek, it is a boundary 
beyond which the owner of the flats, as the riparian 
owner, cannot recover.* The flats will pass agreea- 
bly to the terms of the ordinance by a conveyance 
of a wharf and its appurtenances ; ' and if in a deed 
of conveyance of the upland, it be bounded by a 
" harbor " (as *• the harbor of Edgartown ") that 
phrase b necessarily as extensive as if the grantor 
had bounded by the sea, or salt water, or low-water 
mark, for the harbor includes not only the land 
covered by the sea below low-water mark, but 
also the land or flats where the tide ebbs and 
flows between high-water mark and low-water 
mark.^ A proprietary grant in 1680 of ^< a piece of 
land below high-water mark, to set a shop upon, 
not exceeding forty feet in width," was construed 
to extend to low-water mark.^ The settlers of land 
in Bangor, who, by a resolve of 1801, were to be 
quieted in their possessions of a hundred acres each, 
whose Jands adjoined the river, are entitled to the 
flats lying ^n front of their respective lots, notwith- 
standing the full complement of a hundred acres 



' Sparhawk «. Ballard, 1 Met. (Mass.) R. 95 ; and see Storer v. 
Freeman, sup, 

* Sparhawk, &o. sup. 

' Doane v. Broad Street Association, 6 Mass. R. 332; Sparhawk, 
&c. sup. ; Ashby v. Eastern R. Ro. Co. 5 Met. (Mass.) R. 368. 

* Mayhew v. Norton, 17 Pick. (Mass.) R. 355. 

* Adams v. Frothiogham, 3 Mass. R. 352. 



228 LAW OF TIDE WATERS. [CH. VII. 

each was laid out to them upon the upland.^ Where 
a lost deed of upland is presumed, from long con- 
tinued possession, it will carry the flats as appurte- 
nant, without proof of actual possession, unless 
there is evidence showing a separation of the title 
to the two.* If a demandant, in a writ of entry to 
recover flats, shows, that he, or those under whom 
he claims, had an actual seisin or possession prior to 
the tenant's entry, he is entitled to recover, although 
he may have no other title to the land than such 
possession, unless the tenant shows a better title in 
himself, or in those under whom he claims.' But, 
if the owner of a parcel of flats covers the whole of 
the same, to low-water mark, with a wharf, he does 
not thereby assert the claim of a right to lay vessels 
upon the flats of an adjoining proprietor ; and there- 
fore the silence of such proprietor, during the erec- 
tion of the wharf, is no evidence of his tacit acqui- 
escence in such a claim/ An ancient location of 
flats adjacent to the flats demanded, by description 
in a deed between third persons, though unaccom- 
panied by an open and notorious possession, will 
govern the line of the demanded premises, unless 
the party objecting can prove that the line ought to 
have been laid out in a difierent direction.^ 



^ Lapish V, Banf^or Bank, 8 Greenl. (Me.) R. 85. 
■ Valentine v. Piper, 22 Pick. (Mass.) R. 85. 
> Sparhawk v. Bullard, iMeU (Mass.) R. 95. 

* Gray v. Bartlett, 20 Pick. (Mass.) R. 186. 

* Sparhawk, &c. sup. 
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By a grant of a parcel of land which is covered bj 
the sea at high water, nothing passes, under the 
colonial act of 1641, except what is comprehended 
by the terms of the deed. Thus, where the plain- 
tiff claimed under a right originally from the town, 
of a thatch bank, and it was found, that the locus in 
quo was a gully covered by the sea when the tide 
was up, where no thatch could grow ; it was held, 
that this gully did not pass by the deed or vote of 
the town, for nothing more would pass than would 
justify the terms ; and the object Tias to enable the 
plaintiff to cut thatch. Nor was it a grant of the 
upland which would carry with it the flats to the 
channel.' Flats and upland may be separated by 
an alienation of one without the other ; and though 
ordinarily proof of title in the upland bounding upon 
tide water, carries with it, under the ordinance, evi- 
dence of title in the flats, yet a man may sell his 
flats without the upland, or vice versa, if he pleases;* 
as where land is granted as bounded on a way, which 
way adjoins the seashore, the ordinance and the 
usage do not apply.' In Storer v. Freeman,^ the 
question arose upon the construction of two deeds, 
whether the flats did or did not pass by the grant, 

> Lufkin «. Hukell, 3 Pick. (Mass.) R. 359. 
' Valentine v. Piper, 23 Pick. (Mais.) R. 85 ; Mayhew v. Norton, 
17 lb. 357 ; Brown o. Lakeman, 15 lb. 157. 
' Codman v. Winslovr, 10 Mass. R. 146. 
* Storer o. Freeman, 6 Mass, R. 635. 
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and by Parsons, C. J., who delivered the opinion of 
the court: '^As it appears that the shore mentioned 
in the first deed is not covered with rock, but forms 
a beach or flats, we shall for share substitute^fo* 
The land described will then extend to the flats, 
and be bounded by the flats. On this substitution, 
the construction is manifest. The land conveyed 
extends to the flats, but not over them: and the flats 
being a bound of the land conveyed, are not a part 
of it. Thus by a strict and technical constructioa 
of the description of the land conveyed, we are sat- 
isfied that no part of the flats passed by the first 
deed. 

<^ The description in the second deed varies in one 
respect from the description in the former deed. In 
the first deed, the course runs to the shore, and 
thence by the shore, in the second deed, let us 
substitute flats for shore, and the course will run to 
a heap of stones by the flats at ElweWs corner j and 
thence by the flats to the land described in the first 
deed. ElweWs comer not being located by any evi- 
dence or admission, we cannot presume that the 
first course extended over the flats to that corner; 
for, especially when, being satisfied that by the tech- 
nical construction of the first deed the flats were not 
conveyed, we observe that the boundary line from 
ElweWs comer runs by the flats to land which passed 
by that deed. For we cannot presume that this 
boundary line crossed the flats in its course. Adhering 
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therefore to a technical constraction of the two deeds, 
unassisted by anj parole testimony to explain latent 
ambiguitiesi we are satisfied that the plaintiff has no 
title to the flats, derived under the two deeds, or 
under either of them." So it is where the grantee 
is bounded by ^* high- water mark ; " he is not ripari- 
an proprietor, and therefore not entitled to the ben- 
efit of the ordinance of 1641 ; that is, his grant does 
not entitle him to the flats below '* high-water 
mark." ^ But it is otherwise where the grantee is 
bounded by the ^* stream," ' or << on the sea or 
salt water," ' in both which cases, the flats ad- 
joining the upland conveyed, are included. In 
the case of a grant of land, with the flats belonging 
thereto, the tenant may show what flats belonged to 
the land, or that the demanded premises were not 
included in the grant.^ In an action to recover a 
parcel of flats to the south of Summer street, in 
Boston, it appeared that the land on the north, and 
that on the south side of the street, originally con- 
stituted one line of shore, and the several proprietors 
of the upland were coterminous proprietors of the 
flats ; and there Was evidence tending to show that 
some wharves had been erected in the first century 

1 Lapish V. Bangor Bank, 8 GreeaL (Me.) R. 85 ; Danlap v. Stet- 
•a», 4 Maaoii (Cir. Qo.) R. 349. 
' Lapiah, &c. tup. 

• Green v. Chelaea, 84 Pick. (Maaa.) R. 71. 
« Sparhawk «. Ballard, 1 Met. (Maaa.) R, 96. 
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of the settlement of the town, in conformity to which 
the land and flats had ever since been held ; and in 
reference to this evidence, the jury were instructed, 
that if they should be satisfied that Summer street 
(which was laid out in 1683) was laid out over the 
flatSi in conformity with the lines of the lots and of 
the wharves to the northward of that street, it would 
be evidence to show that the flats to the southward 
of the street were to be divided by the same course 
or system. This instruction, it was held, was cor- 
rect.* 

A riparian proprietor on a cove, where the sea 
ebbs and flows, who is entitled, under the colony 
ordinance of 1641, to the adjoining flats, cannot 
always claim the flats in the direction of the exterior 
lines of his upland, but only in the direction towards 
low-water mark from the two corners of his upland 
at high- water mark. Thus, in the case of a circular 
cove, in which there is no natural channel, if a 
straight line across the mouth of the cove is one 
hundred rods in length, and the circular line of high- 
water mark is two hundred, each owner of a lot 
abutting on thQ cove is entitled to run his lines from 
the two corners of his lot in a direction towards low- 
water mark, so as to include a parcel of flats, which, 
at the mouth of the cove, will be one half the width 
of the lot at high- water mark ; and thus each will 
hold his share in severalty. In this manner, by con- 

*■ Valentine v. Piper, tvp. 
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verging lines, the whole cove maj be divided with- 
out any intersecting lines. Dividing flats in a cove 
or creek in this manner, it is supposed that there is 
no natural channel within the cove, and that low- 
water mark is without the same.^ Flats were divided 
among coterminous proprietors, according to this 
rule, in the case of Sparhawk v* BuUard.^ The 
mode of ascertaining the side lines of water lots, 
from the upland to low-water mark, it has been held 
in Maine, is, to draw a base line from one corner of 
each lot to the other, at the margin of the upland, 
and run a line from each of these corners, at right 
angles with such base line, to low-water mark. If 
the line of the shore is straight, the side lines of the 
lots, thus drawn to low-water mark, will be identical ; 
but if by reason of the curvature of the shore, they 
either diverge from, or conflict with, each other, the 
land enclosed bj both lines, or excluded, as the case 
may be, is to be equally divided between the ad- 
joining proprietors. The expression to •* the low- 
water mark," seems evidently to imply to the low- 
water mark in the nearest direction, and without any 
regard to the course of the side lines of the upland 
to which the flats are adjoining and appurtenant.^ 

^ Ra8t o. Boston Mill Corporation, 6 Pick. (Mass.) R. 158. 

' Sparhawk o. Bollard, 1 Met. (Mass) R. 05. Analogous to this 
rale is the diTision of alluvial increase. DeerGeld t^. Arms, 17 Pick. 
(Mass.) R. 41 ; and see posty Cb. VIII. on Marine Increases. 

* Emerson v. Taylor, Greenl (Me.) R« 4S, 

20* 
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The foregoing cases in Massachusetts and Maine, 
which have been cited in relation to the right of ri- 
parian proprietors to extend wharves in front of their 
lands, clearly sustain the principle, that such right 
ma J be acquired by the local law of usage ^ or custom. 
In the year 1790, in the case of the Commonwealth 
V. Pierce,' it appeared, that there was a small tide 
river in Salem, in Massachusetts, and that the de- 
fendant had continued out his wharf to the channel 
or near it, which was at a considerable distance from 
high-water mark, and quite up the river towards the 
head of navigation. It was adjudged, ^^ that wharves 
were useful and necessary to trade, and might by 
the common practice of the country, be built out to 
low-water mark, or further^ if not injurious to the 
public interest." It is probable, says C. J. Parker, 
the usages of our country have given a reasonable 
limitation of the doctrine of the common law, con- 
firming the public right to what may be of public 
use; ^^so that," he adds, '^in many little creeks into 
which the salt water flows, but which are incapable 
of being navigated at all, private property may be 
maintained."^ It was stated at the bar in Martin v^ 
Waddell,^ that the right of a riparian proprietor to 
<^ wharf out" into a public river, is a local custom in 
New Jersey. In Connecticut it has been expressly 



^ CommoDwealth v. Pieroe, cited in 9 DaQe*s Abr. 696. 

* Commonwealth v. Charleatown, 1 Pick. (Mass.) R. 180. 

* Martin v. Waddell, App. p. Ixi. 
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adjudged, that such a right is thus derived in that 
state, and that the riparian proprietor has the exclu- 
sive right of soil to low-water mark.^ In giving the 
opinion of the court in Chapman v. Kimball in Con- 
necticut,' Daggett, J. says, — "The adjoining pro- 
prietors have the right to the shore, subject to the 
paramount right of the public. The usage of the 
owners of the land to high-water mark to wharf out 
against their own land has never been disputed. 
The interests of navigation have been observed; 
and the consequences have been altogether salutary. 
On the death of the owner to high-water mark, his 
estate in the shore and the erections upon it, has 
descended to his heirs. This is our common law, 
founded on immemorial usage." It has often been 
decided in Pennsylvania, says Mr. J. Huston, in 
giving the opinion of the court in Hart v. Hill,' 
that the owners of land own to low-water mark ; 
though at high tide a vessel or raft may sail over it. 
The same learned judge, in delivering the opinion 
of the court in Ball v. Slack, (Philadelphia, April 29 
1837), says, — "Our acts of assembly would seem 
to have recognized the right of the owner (of the 
adjacent land) to erect wharves down to low-water 
mark. The act of 7th February, 1818, is supposed 



^ East Haven «. Hemingway, 7 Conn. R. 186. 

* Chapman v. Kimball , 9 Conn. R. 

* Uan V. HUl, 1 Whart. (Penn.) R« 13t, 137. 
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to hare limited this, and to have required the sanc- 
tion of the wardens even for this. I do not consider 
it necessary to discuss this point ; at all events, the 
person applying, must show a right to the place to 
the wardens ; but their permission is not evidence 
that he has a valid right ; they have no power to 
cite parties or try titles ; but it shows that none 
could lawfully build a wharf, but he who had a right 
to the place where it is built." ^ 

In Rhode Island, an opinion has long prevailed 
throughout the portion of the state contiguous to 
tide water, that the proprietor of an estate adjoining 
the salt water, might lawfully augment it, by em- 
banking in and upon the water, so long as he did 
not encroach upon nor obstruct what is generallj 
denominated the *^ channel ; " or in other words, so 
long as he did no injury whatever to the public. 
Hence it is, that the custom has been general to 
make accessions to land in this manner, without any 
suspicion of the want of right and authority so to do, 
and consequently without obtaining any formal and 



> Ball V, Slack, 9 Whart. (Peon.) R. 530. The qaettion in this case 
was, whether the upland where the wharf in qaesUon was erected, was 
the property of the plaiotiff. Where a running stream is called for, it 
is always understood in Pennsylvania, that the ownership extends to 
low- water mark, and so far as that has heeo held in that state, a trav- 
erse line has heen held technically to pursue the meanders, so as to 
include the points that woald otherwise be thrown out of it. Killing- 
smith V. Ground, 5 Whart. (Penn.) R. 459. And sea Commonwealth 
V. Shaw, 14 S. & Rawle (Penn.) R. 13. 



CH. VU.] ^ WHARVES. 237 

express sanction of the sovereign or legislative power. 
But among the facts in the early colonial history of 
Rhode Island which have never become generally 
known, is the passage of an act upon this very subject 
by the general assembly, and it does not appear to 
have ever been repealed. By an act of that body 
passed in the reign of queen Anne, at the May ses- 
sion, 1707, it was enacted, — <*that each- /au;n in 
the colony now established, or that may hereafter be 
established, may be, and have hereby granted unto 
them full power and authority to settle such coves^ 
creeks^ rivers^ waters^ banks bordering upon the je- 
spective townships as they shall think fit, for the pro- 
moting their several towns and townships, by building 
houses and warehouses, wharves^ laying out lots, or 
any other improvements, and as by the body of free- 
holders and freemen of each town shall see cause 
for, or the major part of them, for their most benefit, 
not prejudicing any particular person in their property, 
original grants or purchases upon any the aforesaid 
harbors, coves, creeks, &c. ; which we doubt not but 
will much promote the interest of her majesty and 
the good of her good subjects in said colony ; for the 
promoting of trade and navigation." ^ 

In 1822, the general assembly of the state passed 

* Sttte Keoords. Not to be foand in any printed edition of the 
Laws, and was furnished the author by the Hon. Jadge Staples, one of 
the present judges of the supreme court. The modem mode of spell- 
ing has been adopted. 
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an act relative to the harbor and public waters of 
the town of Providence, by the first section of which 
it was enacted, that the said town should be author^ 
ized and empowered to prevent encroachments or 
obstructions in the harbor, in the cove above the 
bridge, and in the other public waters of said town ; 
and to make such laws, rules and regulations, for the 
preservation of the harbor, cave and waters, from 
encroachments and obstructions, as the town from 
time to time should think proper* By section second^ 
the proceedings of the town in defining the bounds 
of the harbor are ratified as follows : *< That the 
proceedings of said town on the 13th and 24th days 
of July, and on the 29th day of August, 1815, relative 
to the defining and ascertaining the bounds of said 
harbor, be approved and established, and the bounda- 
ries and lines mentioned and described in the report 
of the committee be, and the same are hereby estab- 
lished ; except only that the course from a stake at 
Simmons' vtfharf to the bluflf near the southeast corner 
of John Corlis' farm, stated to be in said report, 
south, fifteen and an half degrees east, be corrected 
according to the plat made by the said committee, 
to the course of south, nine and an half degrees 
east." By the third section, — " If any person or 
persons shall encroach upon any part of the said 
harbor, as defined, ascertained and established in and 
by the next preceding section of this act, by erect- 
ing or placing therein any wharf, building, or other 
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fixed obstruction, or neglecting to keep in good re- 
pair anj wharf or lot adjoining the harbor, for the 
preservation of the channel, he^ she, or they so 
offending, shall fcvfeit and paj a sum not less than 
fifty, nor more than five hundred dollars, to be re- 
covered by action of debt, before any court proper 
to try the same ; one half thereof to and for the use 
of the said town of Providence, and the other half 
thereof, to and for the use of the person or persons 
who shall sue for the same : and it shall moreover 
be lawful for the town council of said town, to 
cause such obstruction to be removed at the cost and 
charge of him, her <a them, who shall have so 
erected or placed the same, or caused the same to be 
erected, or placed as aforesaid." By the fourth 
section, — *^ If any person or persons shall violate 
any of the laws, rules or regulations, that may be at 
any time made by said town of Providence, for the 
preservation of the channel, and for the prevention 
of any encroachments or obstructions in the harbor 
of said town, or the cove above the bridge, or in the 
other public waters thereof, other than of the kind 
mentioned and described in the next preceding sec- 
tion of this act, he, she or they, shall forfeit and pay 
a sum not less than two, nor more than twenty dol- 
lars for each offence, to be recovered by action of 
debt, before any justice or justices of the peace of 
the said town, one half thereof, to and for the use 
of the said town, and the other half thereof, to and 
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for the use of the person or persons, who shall sue 
for the same," ^ 

The city of New York includes the whole of the 
rivers and harbors adjacent to the city to actual low* 
water mark on the opposite shores, as the same may 
be found, from time to time, by docks, wharves and 
other permanent erections; yet King's county, of 
which the city of Brooklyn is part, includes all the 
wharves, docks, and other artificial erections on the 
East river opposite to New York, though west of the 
natural low- water mark, on the Nassau or Long Island 
shore. But although the jurisdiction of the city of New 
York does not extend so as to include such wharves, 
&c. on the Long Island side, yet it does extend over 
the ships and vessels floating on the water, though 
they may be fastened to such wharves, &c. In 
other words, although permanent erections, such as 
wharves, &c. may from time to time vary the juris- 
diction of New York, yet it is not allowed, that the 
jurisdiction of Brooklyn is to be extended by means 
of a floating vessel in the river, although she may be 
fastened to the dock.' This shows an admitted 
right of riparian proprietors to " wharf out '* (as the 
common expression is) opposite their lands, and that 
the wharves so made become part and parcel of the 
upland to which they are united. 

1 Laws of R. I. (Ed. of 1822) p. 484. 

* Udall V. Trustees of Brooklyn, 19 Johus. (N. Y.) R, 175 ; Slriker 
V. Mayor, &c. of New York, lb* 170. 
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The corporation of the citj of New York hold, 
under their charter, on Manhattan Island, the landSf 
within the lintrits of the city, extending from high* 
water mark to four hundred feet below low-water 
mark into the East river. To this ownership is an* 
nezed <^the right, benefit and advantage of all docks, 
wharves, cranes, and slips (or small docks,) within 
the citj, .with the wharfage, cranage and dockage, 
and all issues, rents, profits and advantages, arising, 
or to arise or accrue, bj, or from, all^ or an j of them*" 
By an act of the legislature, passed on the 7th of 
March, 1793, it is declared, that <<all the rights 
title, interest, claim and demand, of the people of 
this state, of, in, and to all lands, at any time here- 
tofore left for streets or highways, in the city of New 
York, by any person or persons whomsoever, shall 
be, and hereby is vested in the mayor, aldermen and 
commonalty of the city of New York, and their suc- 
cessors, for the use of streets and highways." 

In the various grants by the corporation, of their 
water-lots on the northeasterly side of the coffee- 
house slip, they had given in fee, the right of wharf- 
age in front, and in consideration of erecting certain 
piers, given to their grantees for twenty years, the 
wharfage, &c. of the southwesterly sides of such 
piers, provided they should not grant away the water- 
lots on that side, which they reserved to themselves 
a right to do, in which case, the wharfage on the 
southwesterly side was to cease. 

21 
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Tlie corporation having granted away the whole 
of the land to which they were entitled, under their 
charter, applied in April, 1798, to the legislature, 
for an act to authorize them to run streets or wharves, 
of seventy feet width, in front of the water-lots 
already granted. This, by a law of that month and 
year, (re-enacted on the 3d of April, 1801,) the leg*- 
islature was pleased to grant ; and by the same act, 
the proprietors of lots, on the front of which, the 
streets or wharves might run, were to fill them up, 
and make piers, according to the directions of the 
corporation. On non-compliance, the corporation 
were to be at liberty so to do, and receive the wharf- 
age to their own use. It was also further provided, 
that the corporation might grant to such proprietors 
in fee, a common interest in such piers, in proportion 
to the breadth of their respective lots, under suph 
restrictions, and within such limits as the mayor, &c. 
might deem just and proper.^ 

Two years after the above act of 1801, the legis- 
lature passed an amendatory law which granted ad- 
ditional powers and rights to the corporation, by 
which the corporation were authorized, at their own 
expense, to cause public basins to be formed, and 
had power to take to their own use the wharfage 
and slippage, provided it did not deprive persons, 
who might have made piers by direction of the cor- 

^ Mayor, &c. of New York o. Scott, 1 Cftines (N. T.) R 643. 
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poration, of any legal rights which thej might have 
thereby acquired, or interfere with aoj private rights 
of property or privileges held under grants of the 
corporation. By the same amendatory law, in all 
cases where the corporation shall think it for the 
public good to enlarge any of the public slips, they 
have full power to do so ; and also upon paying one 
third of the expense of building the necessary piers 
and bridges, they shall be entitled to the slippage of 
the side of the piers adjacent to the slips, and also 
to one half of the wharfage to arise from the outer- 
most end of the piers.^ By the import of the words 
of this section, it was intended to apply to the case 
of public slips already formed, which the corporation 
might be desirous of enlarging, by an extension of 
the piers, or by sinking new piers at the sides of the 
mouths of the slips. According to its literal meaning, 
it cannot be seen, that it can authorize the making 
of a public slip in the first instance by sinking a pier 
or piers against the bulk-head or wharf opposite to 
private property.* 

A person taking out a water grant from the cor- 
poration of the city of New York for a lot of fifty 
feet in front on the river, and binding himself to 
construct a wharf or bulk-head along the entire front 
of the grant, and thereupon being entitled to all the 
emoluments accruing from it, does not deprive him- 

> See 228ih and S30th parta of the general law of,l813,4 Weba. Sl 
Skinn. Ed. 414. 
• Verplauok v. City of New York, 9 Ed. (N. T.) Ch. R. 8S0. 
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self of the right to any portion of the wharfage, by 
dedicating a part of the lot to the public, for the 
purpose of a street or passage. Without an actual 
grant or conveyance from him as owner of the up<* 
land to which wharfage, or any other incorporeal 
hereditament is attached, he is entitled to all such 
incorporeal right, as he still retains the ownership of 
die soil.' 

By the city charter of New York, section 38, the 
land under the water of the £ast river, to the dis^ 
lance of four hundred feet from a line drawn from 
Corlear's Hook to Whitehall, was granted to the 
corporation in fee simple, with power to fill up and 
use the same. The legislature regulated this right 
in part, by the *^ Act for regulating the buildings, 
streets, wharves, and slips in the city of New York, 
passed April 3, 1801. The third section of that act 
aitthorlEed the corporation to lay out regular streets 
or wharves, of the width of seventy feet, in front of 
those parts of the city which adjoined to the East 
and North rivers, and to extend the same, with the 
progress of buildings, along those rivers. The foorth 
section provided, that such streets or wharves should 
be made at the expense of the proprietors of land 
adjoining, or nearest and opposite thereto, in pro<* 
portion to the breadth of their several lots, and that 
the proprietors whose lots might not be adjoining to 

* Verphnek, &e. sup. 
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such streets or wharves, should fill up and level at 
their own expense, the spaces Ijing between their 
lots and such streets or wharves, and should, upon 
so filling up and levelling the same, be respectively 
entitled unto, and become the owners of, the inter- 
mediate space of ground in fee simple. The same 
provisions were re-enacted in the revision of 1813. 
A married woman owned land oq the East river, 
which the corporation of the city directed to be ex- 
tended out into the river, in pursuance of the citj 
charter and the laws of the state ; and her husband 
caused the designated portion to be filled up, and the 
land was extended accordingly. It was held, that the 
land thus regained from the river, belonged to the 
wife, subject to the life estate in the husband. If the 
expense had been borne by the husband himself, the 
addition would have been as much an accession to 
the wife's property, as if he had erected a store upon 
her land.^ 

The customary mode of apportioning wharfage in 
the port of New York, where several different per- 
sons own distinct portions of a bulk-head or wharf 
built in front of their respective lots, and a pier is 
built out in the river, at their common expense, cov- 
ering or occupying the whole or part of the front of 
the portion of such bulk-head belonging to one of 
the proprietors, is, to distribute the wharfage arising 

> DickiDson et ««. v. Codman €i aL 1 Sand. (N. T.) Ch. R. S14. 

21 ♦ 
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from the bulk-head between the piers, to and amongst 
the several proprietors rateaUj, according to the 
breadth of their respective lots, without anj deduc- 
tion from the proportion of that proprietor whose 
portion of bulk-head is covered and occupied, in 
whole or in part, by such pier, for the proportion so 
covered and occupied. Where the defendants were 
suffered to take the whole of the wharfage of a bulk- 
head for some years, upon the supposition of its be- 
longing to them, and this was induced fay long acqui- 
escence or remissness on the part of the complainant^ 
who at length asserted and proved his right ; it was 
held, that he was entitled only to an account from 
the time of filing his bill. This rule applies only 
whenever there has been a mere adverse possession^ 
and the delay in asserting the right is attributaUe to 
a plaintiff's own negligence or laches. If, however, 
diere has been djxy fraud or wilful act on the part of 
a party in possession, by which the plaintiff has beea 
prevented from calling for an account, or he is con- 
fessedly a trustee or guardian, bailiff or agent, then 
the above rule does not apply.^ 

A colonial act of Maryland of 1745, ch. 9, s. 10, 
enacted, that '^ all improvements of what kind so- 
ever, either wharves, houses, or other buildings that 
have, or shall be made out of the water, or where it 
usually j9ows, shall, as an encouragement to such 

* Rooserelt v. Frost, 1 Ed. (N. T.)Ch. R. 579. 
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improvers, be forever deemed the right, title and in* 
heritance of such improvers, their heirs and assigns 
forever." ^ The improvements authorized by this act 
were those made by improvers in front of their own 
lots, and not of their neighbors, and the right of im* 
provement, in cases of conflicts between parties, 
arising from the curvature of the shores, is vested in 
the elder patent, and is not divested by any subse* 
quent patent.' 

By an act of assemUy of Maryland, entitled, an 
act appointing wardens for the port of Baltimore, 
passed in 1783, c. 24, s. 2, it was among other things 
enacted, that certain persons therein named should 
be wardens for the port of Baltimore ; and by s. 9, 
that from and after the publication of the same act, 
^ no person or persons should make, alter or extend, 
a wharf or wharves, without layin^ before the said 
wardens a plan of his or their intended wharf or 
wharves, and without consent first obtained under 
the seal of the board, to carry the same into effect."^ 
But in order to vest a title in any such wharf, it is 
essential, by the provisions of the act of 1745, that 
the grantee should have completed it according to 
his permission/ In execution of their duties, the 

1 Giraud's Leasee v. Hughes, 1 G. & Johns. (Md.) R. 219 ; Har- 
rison V. Sterrett, 4 H. & McHen. (Md.) R. 540. 

* Wilson V. Inloes, II G. & Johns. (Md ) R. 351. 

' Smith et al. v. Yates, 2 H. & McHen. (Md.) R. 244 ; Wilson v 
Inloes, 11 G. & Johns. (Md.) R.S51. 

^ Giraad's Lessee, ^. sup. 
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port wardens established a water-line called the 
" Port Warden's Line," beyond which no permission 
could be granted. Where permission was obtained 
to improve out to such line, by persons claiming 
under an elder patent, the intervening fast land 
made by natural or artificial causes, in front of their 
lots, vest in them, although in fact, in front of the 
land of a junior patentee. The ordinance of the city 
of Baltimore of 1823, ch. 19, which authorized the 
corporate authorities to contract with the owners of 
lots, for filling up the same into the water, and, in 
case of neglect or refusal to contract on the part of 
the owners, the improvement was to be made at 
their expense, which was to be a lien on the property, 
must inure to the benefit of the senior patent, where 
the city has made the improvement, upon the refusal 
of the proprietor; and the pay ment of the cost thereof, 
by another proprietor claiming under a junior patent, 
does not divest that right ; nor would it be compe- 
tent to the corporation of Baltimore to vary rights 
established in such cases, by the general law.^ 

The act of Maryland of 1784, ch. 39, s. 6, which 
was intended to make such improvements as had 
been made in the harbor of Baltimore, a part of 
Baltimore town, saves to all persons the rights ac- 
quired under the above mentioned act of 1745, ch. 
9, s. 10.« 

* Wilson V. Inloes, sup, 
' WilsoD V, InloeSy sup. 
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CHAPTER VIII. 



OP MARINE INCREASES — ALLUyiON SEA-WEED— 

RELICTION ISLANDS. 

Marine increases, or lands gained from the sea^ 

are of three kinds : 

1st. Per alluvionem^ alluvion, or land, or what 

aids in the formation of land, washed up by the sea. 

2d. Per relictionem^ derelict land, or land left dry 
by the retirement of the sea. 

Sd. Per insuliB productionemj that is, islands and 
islets gradually or suddenly formed out of the sea, or 
at the mouths of rivers, &c. 

1st. Of alluvion and sea-weed. Alluvion is called 
an incredkse per frqfectiohenijwhich if slow and secret, 
and is so gradually and insensibly occasioned as to 
render impossible to perceive how much is added in 
each moment of time, it then belongs to the riparian 
proprietor to whose land the accession is made ; and 
none but riparian proprietors have a claim to it. Its 
gradual and imperceptible formation renders it no 
more a part and parcel of the bottom of the sea or 
river (fundus fnaris)^ which was before the property 
of the sovereign. Such is the doctrine of the Roman^ 
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French, Spanish and Louisiana jurisprudence.^ In 
1765, the Marquis of Langeron owned a iief, to 
which was attached the right of haute justice upon 
the river Loire, by virtue of which he attempted to 
establish a claim to all the alluvions on that river, as 
being attached to his domain. His pretensions 
were however rejected, and th€ land formed bjr the 
alluvions on the river was adjudged to belong to the 
nuns of Marcigny, who claimed hy virtue of riparian 
ownership.* 

Such is also the doctrine of the common law. 
Indeed Bracton quotes the very words of the insti- 
tutes : Qmd per cUluvionem agro tuofiumen adjecit 
jure gentium tibi adquiritur. Est autem alluvia incre- 
mentum latens. Per alluvionem autem id videtur adjici 
quo ita paulatim adjicttur^ ut intelligi non possil 
quarUum quoque temparis mometUo adjiciaiur.^ The 



* Inst. L. 9, T. 1, 8. 20; and see t]ie aathorities cited by Edward 
Livingston, Esq. in his examination of the title of the United Stales to 
the Batture in New Orleans. 9 HalKs Am. Law Journ. 308. And see 
Civil Code of Louisiana. Gugot*s Repertoire Universelle, 113. 

' 5 Hairs Am. Law Journ. 167. 

' Bracton, L 9, eh. 9. Both Braeton and Fleta copied copiously 
from the Imperial law, the Pandects of Justinian having been found at 
Amalphi about the year 1137, and having been, about the time of Brac- 
ton, a century afterwards, established in most of the forensic schools. 
Fleta is in general but a copyist from Bracton, and the latter has col* 
lected the first two chapters of his second book from the forty-first book 
of the Digest or Pandects, and the second book of the Institutes. 
Schuhes (see anto. Preface) has thought it not improper to show a 
very striking resemblance between the doctrine of alluvion by the civil 
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common law is thus laid down by Blackstone : *^ As 
to lands gained from the sea either by alluvion^ i. e« 
by the washing up of sand or earth, so as in time to 
make terra firma ; the law is held to be, that if this 
gain be by little and little, by small and imperceptu 
hie degrees, — it shall go to the owner of the land 
adjoining, for de minimis nan curat lex ; but if the 
alluvion be sudden and considerable, the land shall 
go to the king as lord of the sea." ^ And such is re- 
cognized as the common law in this country.' In 
the case of Adams v. Frothingham,' in Massachu- 
setts, it was adjudged that whatever addition is 

law and the commoo law, and by the law of a rery remote nation. By 
the Gen too lawt, in a place where there is a river, the two banks of 
which are boundaries to the estates of two persons, if that river should 
break off some part of the bank on one side, and carry it over to the 
other, then the owner of that boundary upon which the other broken 
bank has fallen, shall become proprietor of that bank so broken ; and 
the person whose bank is so divided shall no longer have any property 
therein ; but if the river breaks off the whole of a person's land and 
carries it over to the boundaries of another person, in that case, the 
person whose ground is thus torn away shall still be owner thereof, 
uid the person upon whose boundary such land has fallen, shall not be 
entitled to the possession thereof. 

' 9 Bl. Com. 61. His authorities are Bracton, and Callis on Sew- 
ers ; 2 Roll. Abr. 170, Dyer, 326. See also Hale, DeJurt Maris, 37, 
28 ; Halt's Rights to the Sea, &c. 122 ; Stratton v. Brown, 4 B. & 
Cress. R. 485 ; S. C. 10 Eng. Com. Law R. 384. 

*Dunlap o. Stetson, 4 Mason (Cir. Co.) R. 340; Ball v. Slack, 
9 Whart. (Penn.) R. 608 ; Stratton v. Brown, 4 B. & Cress. R. 485 ; 
S. C. 10 Eng. Com. Law R. 384 ; Browne v. Kennedy, 5 H. dL Johns. 
(Md.) R. 200 ; Giraud's Lessee v. Hughes, 1 6. & Johns. (Md.) R. 
240 ; Lambv. Rickets, 11 Ohio R. 311. 

* Adams v, Frothingham, 3 Mass. R. 352. 
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made to shores of rivers, bays, coves, &c. byallavion 
from natural causes, or from a union of natural and 
artijicial causes, belongs to the owners of the shores. 
This decision was made in reference to the old col- 
ony law, which has been mentioned, which annexed 
the flats to the adjacent upland, to the distance of 
one hundred rods from the high**water mark. And 
whatever increase happens within these limits, and 
from whatever cause, is very properly assigned to 
him who owns the soil, to which the increase is at« 
tached. 

In the delta of the river Mississippi, and in the 
country around the Gulf of Mexico, the most valua- 
ble lands have been made and are now forming by 
alluvial deposits of the floating soils brought down 
by the great rivers.* The case of the Batture in 
the city of New Orleans was an important contro- 
versy, as relates to the value of land in question, and 
to the able and learned discussions it elicited. 

Battures are certain portions of the bed of the 
river Mississippi, which are left dry when the water 
is low, and are covered again, either wholly, or in 
part, by the annual swells. The batture, which was 
in this case the subject of controversy, was very 
considerable in extent, and had existed from time 
immemorial in front of the suburb of St. Mary. But 
for the aid of the natural depositum of the materials 

■- 

* See PoIlard*8 Lessee v. Hagan, App. p. cxl ; an/e, note to p. 56, 66. 
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which constituted this batture, it was said, that New 
Orleans would probably never have existed, or that 
it would have been built but very slowly. The earth 
which it afforded, it was impossible to find elsewhere 
in the vicinity, so that the whole city, with its levees 
and streets, was completely dependent on it for its 
growth, safety, and protection. 

The suit was brought in the superior court of the 
territory of Orleans, by Jean Gravier, against the 
corporation of New Orleans. It was a fact of public 
notoriety, that before the plaintiff set up his claim 
to the batture, which was in 1804, the inhabitants 
of New Orleans had always enjoyed the liberty of 
gratuitously taking from the batture all the earth 
which they required for their buildings, and that the 
Spanish government had ever taken the earth for 
public uses, such as raising the streets and repairing 
the levees of the city. It was further proved, that 
the Spanish government and the French government, 
which had preceded, had always evinced a settled 
determination to preserve to the inhabitants of New 
Orleans the free use of the batture, so useful and 
indispensable, not only for obtaining earth there, 
but to supply various other necessities not less urgent. 
To have permitted any individual to have appropri- 
ated the batture to himself, would have also devoted 
the population of the city to ravaging epidemics, and 
been of great detriment to the navigation and com- 
merce. Accordingly, the Spanish government con- 

22 
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stantlj opposed the forming of any establishment on 
the batture, and at different times caused to be de* 
molished the houses and other buildings which dirers 
persons had yeotured to erect there, at different pe* 
riods. 

In this situation of affairs, Louisiana was ceded to 
the United States. The great increase of commerce 
which succeeded this change of dominion, rendered 
it still more necessary to leave the batture free to 
the public, as it had till then been. Thb consider- 
ation suggested to Gravier, who was the former pro* 
prietor of the plantatbn on which the suburb Sl 
Mary had been formed, the idea of raising a claim, 
which before he had not thought of, and prompted 
him to maintain that batture being real alluvions, the 
one in dispute belonged to him as riparian proprietor ; 
and he was maintained by the court in the posses- 
sion and enjoyment of the batture against the claim 
of the corporation of New Orleans. Afterwards, it 
became a question, whether Gravier, as the riparian 
proprietor, or whether the United States, were en- 
titled to the batture.^ 

In New Orleans v. United States, it was held, 
that land bounding upon the river Mississippi having 

^ See the opioion of Edward Li? iogston, Esq. ia 2 Hairt Am. Ltw 
Joarn. 307 ; and for other argaments and opinions, lb. 295. For the 
defence of Mr. Jefferson, in taking possession of the batture, when 
President, in behalf of the United States, and Mr. Livingston's reply, 
6 lb. 1, and 113. 
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been dedicated to public use, or to the use of the 
city of New Orleans, the accumulations, by alluvial 
formations partake of the same character, and are sub- 
ject to the same use as the soil to which they become 
united. If this were not the case, by the continual 
deposits of the river Mississippi, the city of New 
Orleans would, in the course of a few years, be cut 
off from the river, and its prosperity impaired. As 
the city has a just claim to the original dedication to 
the river, it has all the rights and privileges of a ri^ 
parian proprietor ; and this, in this case, not only 
upon the consideration, that every proprietor whose 
land is thus bounded, is subject to loss by the same 
means which may add to his territory, for which loss 
he is without remedy; but upon another consideration 
of much weight, viz : the city, from time immemo«» 
rial, had been compelled to construct at great expense, 
and keep in repair, levees, which resist the waters 
of the river, and preserve the city from inundation.^ 
In the case of the King v. Lord Yarborough, the 
argument was upon the word *^ imperceptibly;^^ and 
in behalf of the crown two passages were cited from 
Hale's De Jure Maris^ wherein that writer speaks 
of land gained by alluvion, as belonging generally to 
the crown, unless the gain be so insensible, that it 
cannot by any means^ according to the words of one 
of the passages, or by any limits or marks^ according 

I ailfct ■ ...I. »ii.»,. Willi. ■■!■ II |...,|MIM| I 11. I ■! 

^ Nav OtleaDS •. United Sutee, 10 Petors (U. S.) R. 66d. 
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to the words of the other passage, be found, that the 
sea was there ; idem est non esse et non apparare. 
This led to the following interpretation of the legal 
meaning of the word ^^ imperceptible " by the court, 
the opinion of which was delivered by Abbott, J., as 
follows : ^^ In these passages. Sir Matthew Hale is 
speaking of the legal consequence of such an accre-* 
tion, and does not explain what ought to be con- 
sidered as accretion insensible or imperceptible in 
itself, but considers that as being insensible, of 
which it cannot be said with certainty that the sea 
ever was there. An accretion extremely minute, 
so minute as to be imperceptible even by known 
antecedent marks or limits at the end of four or five 
years, may become, by gradual increase, perceptible 
by such marks or limits at the end of a century, or 
even of forty Or fifty years. For it is to be remem- 
bered, that if the limit on one side be land, or some- 
thing growing or placed thereon, as a tree, a house, 
or a bank, the limit on the other side will be the sea, 
which rises to a height varying almost at every tide, 
and of which the variations do not depend merely 
upon the ordinary course of nature at fixed and 
ascertained periods, but in part also, upon the 
strength and direction of the wind, which are differ- 
ent almost from day to day. And therefore, these 
passages from the work of Sir Matthew Hale are 
not properly applicable to this question. And con- 
sidering the word ^ imperceptible ' in this issue, as 
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connected with the words < slow and gradual,' we 
think It must be understood as expressive only of 
the manner of the accretion, as the other words un* 
dottbtedlj are, and as meaning imperceptible in its 
progress, not imperceptible after a long lapse of time. 
And taking this to be the meaning of the word 
* imperceptible,' the only remaining point is, 
whether the accretion of this land might properly 
upon the e? idence be considered by the jury as im- 
perceptible. No onie witness has said that it could 
be perceived, either in its progress, or at the end of 
a week or a month. One witness, who appears 
twice to have measured the land, says, * that within 
the last four jears, he could see that the sea had 
receded,' but he could not say how much ; the same 
witness said, < that it certainly had receded since he 
measured it last year,' but he did not say how much; 
and, according to his evidence, the gain in a period 
of twenty-six or twenty-seven years, was on the 
average about five yards and a half in a year. A nother 
witness speaks of a gain of 100 to 150 yards in fif- 
teen years ; a much greater increase than that men- 
tioned by the first witness ; and this second witness 
adds, that during the last five years there had been 
a visible increase in some parts of from thirty to fifty 
yards. Upon the evidence of this witness, it is to 
be observed, that he speaks very loosely, the differ- 
ence between 100 and 150 in fifteen years, and be- 
tween thirty and fifty in five years, being very great. 

22* 
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The third witness said there had been some small 
increase in every year. Tite fourth witness said, 
' the swarth increases every year gradually, and 
perhaps it had gathered a quarter of a mile in breadth 
in some places within his recollection, or during the 
last fifty-four or fifty-five years, and in some places 
it had gathered nothing.' And this was the whole 
evidence on the subject. We think the jury might, 
from this evidence, very reasonably find that the in- 
crease had not only been slow and gradual, but also 
* imperceptible,' according to the sense, in which, 
as I have before said, we think that word ought to 
be understood." ^ 

Land formed by alluvion is, in general, to be di- 
vided among the riparian proprietors entitled to it 
according to the following rule : Measure the whole 
extent of their ancient line on the river, and ascer-* 



> The King v. Lord Yarborough, 3 B. ^l Cress. R. 91 ; S. C. 
10 Eng. Com. Law R. 10 ; S. C. affirmed in the Hoose of Lords, 
2 Bligh R. (N. S.) 147; 1 Dow R. (N. S.) 176. la the controversy 
respectiDg the haUure at New Orleans, when it was urged, that it was 
not alluvion y because its increase toas perceptible , after every swell of 
the Mississippi, it elicited from Mr. Livingston the following reply : 
** When the ingenious counsel can analyze the different depoeits, sepa- 
rate the sands of the Red river, the rich mould of the Missouri from 
the clay and other various soils which the Mississippi receives from a 
thousand tributary streams ; when he can dive into its turbid eddies, 
watch the moment of the precious deposit, and date the existence of 
each stratum of its increase ; then this first branch of the authority he 
has cited (quantum quoqut temporis momento cdjiciatur) may be appli- 
cable to his cause." S Hall's Law Journ. 307. 
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tain how many feet each proprietor owned on this 
line ; divide the newly formed river line into equal 
parts, and appropriate to each proprietor as many of 
these parts as he owned feet on the old line ; and 
then draw lines from the points at which the propri- 
etors respectively bounded on the old, to the points 
thus determined as the pointsof division on the newly 
formed shore. This rule is to be modified under 
particular circumstances ; for instance, if the ancient 
margin has deep indentations, or sharp projections, 
the general available line on the river ought to be 
taken, and not the actual length of the margin, as 
thus elongated by the indentations or projections. 
Thb rule is found in a work of the civil law entitled 
a ^< Collection .of New Decisions by Denisart," ' and 
was adopted by the supreme court of Massachusetts 
in Deerfield v* Arms.^ Analogous to this case is the 
case of the division of flats-ground in Massachusetts 
and Maine, conformably to the colony ordinance of 
1641 .• 

It is consbtent with the explanation which has 
been given of the legal meaning of ^^ imperceptible" 
increase, that sea-^eed deposited upon the shore by 
natural means, below the ordinary high-water mark, 
should belong to the riparian proprietor bounding 

* Published in France in 1783. The rale is foand in the work re* 
ferred to under the title Atiirissement, 

* Deerfield v. Arms, 17 Pick. (Mass.) R. 41. 
' For which see ante, Chap. Vll. p. 338, 233. 
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opposite ; and it has so been held. In Einans r. 
Turn bull, in New York, the question who had the 
right to sea-weed came directly before the court, 
when the opinion of the court was given by Kent, 
C. J., as foUows : — " Sea-weed thrown up by the 
sea may be considered as one of those marine in- 
creases arising by slow degrees, and according to 
the rule of the common law, belongs to the owner of 
the soil. The rule is, if the increase be by small 
and almost imperceptible degrees, it goes to the 
owner of the land ; but if it be sudden and consider- 
able, it belongs to the sovereign. Sea-weed is sup«- 
posed to have accumulated gradually. The slow 
increase, and its usefulness as a manure, and as a 
protection to the bank, will, upon Qvery just and 
equitable princifde, vest the property of the weed in 
the owner of the land. It forms a reasonable com- 
pensation to him for the gradual encroachments of 
the sea, to which other parts of his estate may be 
exposed. This is the sound reason for vesting the 
maritime increments in the proprietor of the adjoining 
land. The jus alluvianis^ in this respect, ought to 
receive a liberal encouragement in favor of private 
right." ' 

In Pennsylvania a riparian proprietor has exclusive- 
ly a qualified right to the shore to low-water mark ; 



1 Emans v. Turnbull, 9 Johns. (N. T.) R. 313. This case is cited 
and the decision assented to by the supreme coart of Massachusetts, in 
Phillips V. Rhodes, 7 Met. (Mass.) R. 339. 
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that iS| though his right is not the same, in all re- 
spects as to the main land ahove the bank, because a 
vessel or raft may sail over the shore at high tide, 
yet he has the sole right to quarry stones or take 
gravel, above low-water mark; ' from which, it may 
be argued, a fortiori^ that he has the sole right to 
sea-weed. 

But the right to take sea-weed below low-water 
mark on the bed of a navigable river, is in the pub- 
lic, and not exclusively in the riparian proprietor. This 
was expressly held by the supreme court of Connec- 
ticut, in a case in which they recognize the decision 
in Emans v. Turnbull, in New York, as founded upon 
the just considerations therein set forth ; but in the 
case before them, the sea-weed was not collected 
on the shares^ but grew and accumulated, below low- 
water mark. In no sense then, say the court, could 
the adjoining proprietor be entitled to any exclusive 
right to it.' Sea-weed thrown upon the upland by 
extraordinary tides most clearly belongs to the ripa- 
rian* proprietor upon whose land it is thus thrown, 
inasmuch as his upland is bounded by the ordinary 
high-water mark;' and this has been expressly 
determined.^ 

' Per Huston, J., in giving the opinion of the court in Hart v. Hill, 
1 Whart (Penn.) R. 137. 
' Chapman v. Kimball, Conn. R. 38. 

* See ante, as to what is legal high-water mark. Chap. III. p. 
•8 -79." 

* Lowe V. GoTett, 3 B. & Adol. R. 967 ; S. C. 33 Eng. Com. Law 
R. 963. In Lord Hale*s Ueatise the only instance in which the word 
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« 

In Massachusetts a riparian owner, it has already 
been shown, owns the flats to low-water mark, un« 
der the colonial ordinance of 1641,^ and it has beea 
held, that under it, a person is not authorized to take 
*< muscle bed manure " from the flats of another per- 
son, between high and low-water mark.' The sea* 
weed which is thrown up, also belongs to the owner 
of the beach, and so is the subject of grant. The 
heirs of an owner of real estate, which was bounded 
in part by a sea beach, divided the estate by deed^ 
and assigned to some of them parcels of land bounded 
by the beach, and to the others different parcels. 
The deeds assigning the latter parcels granted the 
privilege of getting sea-weed from the beach below 
the lands granted by the deeds of the former parcels. 
It was held, that this was a grant of an incorporeal 
hereditament appurtenant to the land to which it 



sea-weed is used, is where he meDtions the constant and uninterrapted 
taking of it by the proprietor of the adjoining estate, as one of the nsual 
means of showing that the spaoe between high and low-water marks, 
is a part and parcel of the estate. ** The shore " (he says) '' may be 
part and parcel of a manor, and the evidences to prove this fact, are 
commonly these ; constant and nsaal fetching gravel and uorweed and 
sea-sand, between the high and low-water mark, and licensing otbeim 
BO to do.*' This passage would seem to indicate that the learned 
author considered the public to be, prima fade^ entitled to sea-weed. 
For if he had not so considered it, then the circumstance ef its being 
exclusively taken by the lord of the manor, could not be received as a 
proof of his advene right of property in the shore. 

' See anie, Chap. VH. p. 9*24, et seq. 

' Moore v. Griffin, 9 Shop. (Me.) a. 350. 
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was annexed, and not a right in gross ; and that it 
could not be severed and sdd separate from that 
land. And also, that the owner of the privilege was 
not bound to use the sea-weed on the land to which 
the [Nrivilege was annexed, but might use it on his 
other land, or dispose of it to other persons, or lease 
his share of the privilege while he should continue 
to be the owner of the land to which it was annexed. 
And further, that the grantees of the privilege were 
not affected by the gradual shifting of the bounda* 
ries of the beach, by the action of the sea, but were 
entitled to take sea-weed from the beach, wherever 
the beach might be, below the laud as bounding on 
it.^ 

An averment of a lost grant from the owner of a 
beach in Massachusetts, to the inhabitants of a town, 
in their corporate capacity, to the use of all the in- 
habitants thereof, to take sea-weed for manuring 
their lands, is not supported bj evidence, that indi- 
viduals of the town had been accustomed from a very 
early period of time to take sea-weed from the beach 
for that purpose. The defendant, in su pport of his 
plea of a grant, relied upon proving, that the inhabi- 
tants of Chelsea had long been used to take sea- 
weed from the beach, and expected to show from 
the length of time and the extent of this usage, that 
it would support the plea of a lost grant ; and sev- 

1 PhJiUlM V. Rhodes, 7 Met. (Mans.) R. 323. 



264 LAW OF TIDE WATERS. [CH. VIII. 

eral persons, inhabitants of the town^ were offered 
as witnesses, who were rejected. The court, without 
deciding, whether the inhabitants of Chelsea were 
incompetent on the ground of interest, were of opin- 
ion, that the evidence was rightly rejected, on the 
ground that it had no tendency to prove the issue 
tendered by the defendant. The evidence offered, 
was the testimony of witnesses to prove that sundry 
inhabitants of Chelsea had, from a very early period, 
been used to take sea-weed from the beach in ques* 
tion, for the benefit of their lands. The grant 
pleaded was, of a right and privilege of the town of 
Chelsea, as an ancient corporation^ to the use of ail 
of the inhabitants thereof ^ to take sea-weed ; and 
this was the fact to be proved. The court said, that 
however strongly the fact, that certain individuals, 
however numerous, had been in the habit of taking 
sea-weed from the beach for their own use, might 
tend to show a grant to themselves, or their ances- 
tors, either as a personal privilege, or as a privilege 
to them in right of their being owners and occupiers 
of particular estates, it would have no tendency to 
prove a grant to the town as a corporation.^ 

2. Per relictionem, or by reliction, which is an 
increase by the retreat or receding of the water. 

This increase has been known in some parts of 
the world to occur suddenly, and to a very great ex- 

■ ■■■'■-"■ - - . — 

* > Sale v. Pratt, 10 Piok. (Mass.) R. 191. 
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tent. Lord Hale relates, that sometimes the ocean, 
especially the narrow sea between England and 
France and the Netherlands, leaves the English 
shore in a verj considerable measure ; possibly by 
reason of some superundation on the eastern shore.^ 
In such cases, the land left dry by the receding of 
the water, is the property of the sovereign, as being 
a part and parcel of what previously was the sove- 
reign demesne. The right of property in the soil, 
in other words, is not changed by such change of the 
water ; ^ so that in this country, soil covered by tide 
water and thus relicted and left dry, remains the 
property of the state.' But if the soil when covered 
by water, belonged to an individual, then, though 
relicted, it continues to belong to him. As, if an 
individual has acquired by a grant from the govern- 
ment theexclusive right of property in the soil of 
an arm ofthe sea, and the water shouM afterwards 
recede from it, the soil thus left bare will still be his. 
Of course the right of the riparian proprietors to their 
upland, which is inundated by an encroachment of 
the sea and then left dry, is still retained ; and by 
their art and industry, they may regain the upland so 
inundated, even when (according to Coke and Foster, 

' De Jure Maris, Harg. Tracts, 30. 
*Ib. 14,15, 30, 31. 

* Per Daggett, J., in Chapman v, Kimball, Conn. R. 41 ; and see 
ante. Chap. II.' 

* De Jure Maris, Harg. Traeta, 15. 

' 23 
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7 Jac. C. B. cited bj Lord Hale) the landhas been in- 
undated for the space of forty years ; and one hundred 
acres, parcel of a manor, was regained from the river 
Thames and enjoyed accordingly.^ Sea water has 
been justly compared to a common enemy, against 
which every man may defend himself as he can ; and 
in this respect it is different from an occasional course 
of superabundant inland water-flowing in the usual 
direction, and the ordinary channel has become in* 
sufficient to carry it off. In the one case, if the works 
of a riparian proprietor to defend or regain his banks 
be successful, the water is prevented from coming 
where it never before had come ; in the other, it is 
prevented from passing in the way, in which, when 
the occasion happened, it had been accustomed to 
pass, which is illegal.^ 

But the same rule holds as to slow and impercepti^ 
ble increase, with respect to reliction^ as holds with 
respect to alluvion ; that is, although it be true, that 
if the sea leaves any shore by a sudden falling off of 
the water, the land derelict belongs to the state, yet 
if the falling off be by insensible degrees, it becomes 
a part and parcel of the land adjoining.^ In Rex v. 
Lord Yarborough, it was considered, that land formed 
by the gradual declining of the sea is the property 



^ precedent cited by Hale, vb sup., E. 3, Rot 174, B. R. 

• Rex o. Trafibrd, 1 B. & Adol. R. 874 ; S. C. 3 Eng. Com. Law 
R. 498. 

• Bac. Abr. Tit. Prerogative. 
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of the owner of the adjoining land ; but otherwise, 
if suddenly left by the sea.^ A gradual reliction can 
seldom, if ever, happen, however, without some de- 
gree of alluvial increase ; and it has already been 
shown, that if the alluvial character predominates, 
it is taken as a part of the land with which it has 
formed a coalition. If the shore of an arm of the 
sea be conveyed by the government, the shore, or 
the space for the time being, between the low-water 
mark, and the ordinary high-water mark, though 
those limits be changed, passes to the grantee.^ 

3. Per insuke productianem^ or islands gradually 
or suddenly formed out of the sea or ^^ navigable " 
rivers. 

When islands are formed, it is either by the de- 
sertion of the water, or by the collection and exag- 
geration of sand and other substances which become 
discoverable as terra firma^ environed by the water; 
and of course therefore they are prima fade the 
property of the sovereign ; they having before con- 
stituted a part of that soil in which the sovereign 
primd facie has the right of property.^ But the 
same exception holds with respect to islands form- 
ed, as holds with respect to suddenly relicted 
soil ; that is, though of common right, in common 

' Rex V. Lord Yarborough, 3 B. & Cress. R. 91, cited more fully 
aik/e, p. 255. 

' Stratton v. Brown, 4 B. & Cress. R. 485. 

' Bl. Com. 251 ; Hale, De Jure Maris^ Harg. Tracts, 17 ; Callis on 
Sewers, 45. 
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presumption, they belong to the sovereign, yet 
when the interest in the soil has been acquired by 
grant from the government by an individual, ^h 
island which may happen to be formed within the 
limits of the private ownership, will be his.^ " Of 
common right, and primd facie^^^ says Hale, " it is 
true that they (islands) belong to the crown, but 
where the interest of such districtus maris, or arm of 
the sea, or creek, or haven, doth belong to a subject, 
either by charter or prescription, the islands which 
happen within the precincts of such private propriety 
of a subject will belong to the subject, according to 
the limits and extent of such propriety."' 

So if the water should divide itself, and unite in 
another place, and thus environ a portion of upland, 
and so reduce it into the form of an island, the land 
so environed continues to be the property of the 
former owner.^ By the erection of Fairmount dam, 
in the river Schuylkill, arock that had formerly been 
private property, became surrounded by water, and 



> 2 Bl. Com. 251 ; Hale, De Jure Maris, Harg. Tracto, 17 ; Callis 
on Sewers, 45. 

* De Jure Maris, Part i. Chap. ti. It was lately stated in a news- 
paper, that for a long series of years, an island has been gradually 
formed between Wittonness and Oysterness, in the H umber, and that 
its present extent is about 300 acres. In conformity with the law con- 
tained in the above extract from Lord Hale, the property of this island 
seems to have been admitted to be in the crown. 28 Lend. Law Mag. 
830. 

•lb. 



CH. VIII.] ISLANDS* 269 

was dry odIj at low tide, and a few hours before and 
after. It was held, that it still remained private 
property, and hence was not common for all persons 
to stand upon, and fish with hoop nets. There was no 
difference between a rock under these circumstances, 
and land so environed as to become an island.^ 

Avulsion is where, by the immediate and manifest, 
force and violence of the water, the soil is taken 
suddenly from one man's estate, and carried to 
another's, and hereby a new property is constituted 
only by acquiescence. For it is regarded as the 
property of the first owner, unless it shall have con- 
tinued on the other's land tor so long a period, that 
it has coalesced and become incorporated with the 
soil.^ And the Roman law provided, thxii if the im- 
petuasity of a river should sever a part of your estate 
and adjoin it to that of your neighbor ^ it is certain 
tiuit such part will still continue yours.^ 



> CommonweaUhv. Shaw, 14 S. Sl Rawle (Pean.) R. 0. 
* Bract. 331 ; Callia, 31, 34 ; 3 Bl. Com. 363. 
'Coop. Juat. L. 3,t. 1. 
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CHAPTER IX. 

CUSTOM AND PRESCRIPTIOIf. 

Reference has several times been made io the 
precediDg pages to rights which may be acquired in 
tide water, and in the soil and shores of the same, by 
cust<m and prescription. In Carter v. Murcot,^ it 
was said by Lord Mansfieldi that a man may have 
an exclusive privilege of ^Af'ri^ in an arm of the sea, 
though such a right is not to be presumed ; and 
YateSi J.y in the same case, observed, that he knew 
a case to fail where an exclusive right was claimed, 
because no prescription was proved. So, in this 
country, in Gould v. James,' it was held, that if any 
one can show an exclusive right of fishery, by pre- 
scription, he may then exercise it; though every 
presumption is against him, unless he can establish 
his prescriptive right by satisfactory proof. Parker, 
C. J., in Commonwealth v. Charlestown,' says, — 
^^By the common law it is clear, that all arms of the 
seaj &c., where the tide ebbs and flows, are the pro- 



1 Carter v. Murcot, 4 Burr. R. 2162. 

2 Gould V. James, 6 Cowen (N. Y.) R. 376. 

3 Common wealth v. Charleatown, 1 Pick. (Mass.) R. 180 ; Parsoos, 
C. J., lays down the same doctrine in Storer v. Freeman, 6 Mass. R. 
435. 
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pert J of the sovereign, unless appropriated bj some 
subject by virtue of a grant or prescriptive right, 
which is founded on the supposition of a grant." 
And in Keen v. Stetson,^ it is laid down, that — "it 
is true, individuals may acquire the right by grant 
or prescription, to occupy flats with wharves and stares^ 
and landing places^^^ they say, in some of the towns 
in that state (Massachusetts) have existed by imme- 
morial usage, on the banks, and perhaps on the 
shores, of creeks and rivers." So the public may be 
excluded, (as fully appears by the treatise of Lord 
Hale, and by the opinions of the judges in Blundell 
V. Catterall at the end of this volume,) by immemo- 
rial custom.^ 

Though both custom and prescription are created 
by usagfj yet there is between them this difference : 
viz. the former is a local usage, that is, one which 
relates to a particular place; while prescription is 
merely a personal usage, as that A. and his ances- 
tors, or those whose estate he has, have been used, 
time out of mind, to enjoy a certain advantage or 
privilege.' They both originally derive their obli- 

> Keen v. Stetaon, 6 Pick. (Mass.) R. 499. 

' See Blundell v. Catterall, A pp. p. L 

* 1 Bl. Com. 75 ; 3 lb. 263, Co. Litt. 110, 113. Caatom is defined 
by Mr. Greenleaf, as *' unwritten law, established by common consent 
and uniform practice, from time immemorial ; and it is local, having 
respect to the inhabitants of a particular place or district. It differs 
from prescription, in this, that prescription is a personal right, belong- 
ing to one or few persons, by particular designation, as for example, 
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gation from the consent^ either express or implied, of 
the parties who are bound by them ; and the ordi- 
nary forms of pleading a right by custom and a pre- 
scriptive right are the same. The same rights and 
privileges which may be claimed as a custom, may 
also be claimed by prescription. An easement upon 
another's land, such as a right of way to the shore,' 
a right of drawing seines,' a right to tow on the 
banks of navigable rivers,' may be sustained as a 
custom, or as a prescription/ 

But although there are rights which may be holden 
by virtue of a custom, can be holden by virtue of 
prescription, it is not a rule vice versa. A distinction 
is taken between a profit taken from the soil of 
another and an ectsement upon the soil. Profits, or 
rights a prendre^ as the rights of taking herbage by 
cattle, of taking turves, peat or coal, cannot be al- 
leged as in the inhabitants of a town or district by 
virtue of a local custom. Such a cldim must be 
sustained as a prescription, by an individual though 



the owners of a certain parcel of land." 3 Greenl. on Et. ( 248. And 
Bee Cortelyoa v. Van Brandt, 8 Johns. (N. Y.) R. 357. 

' See on/e, p. 180. 

* See ofi/e, p. 103. 

' See ante^ p. 176. 

^ See a learned opinion of the court in Perley v. Langley, 7 N. 
Hamp. R. 333 ; and see also the opinions of the several judges in Car- 
son V, Blazer^ 2 Binn. (Penn.) R. 475; and in Post v. Pearsall, 
S3 Wend. (N. Y.) R. 435 ; Cortelyoa v. Van Brandt, 3 Johns. 
(N. Y.) R. 367. 
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his ancestors, or in the name of a corporation and 
its predecessors, or as appartenant to some estate 
holden by the claimant.^ The inhabitants of a town, 
as SQch, cannot claim a right of common, or other 
profit in alieno .stiloj as a custom, for the inhabitants 
maj not have the inheritance.^ A custom to fish in 
alieno solo in an unnavigable river, is not a good 
custom ; and such a right to fish, if available at all, 
must be set up bj prescription as belonging to some 
estate, and should be pleaded with a que estate.^ The 
inhabitants of a town or village cannot claim a right 
to take sand to mix with lime, for the purpose of 
making mortar, from the land of another, as a custom, 
though a right to do so maj be pleaded in an indi- 
vidqal and his ancestors, or through a corporation 
and its predecessors, or in a que estate^ as^ a prescript 
tion.^ 

Different persons may have an easement upon the 
same land by different tides, one by grant, another 
by prescription, and a third by custom ; and each 
must plead his own title, which, if he proves, it is 



* Perley v. Langley, «& sup. ; Waters v. Lilley, 4 Pick. (Mass.) R. 
145. 

' Co. Liu. 113 b.; Gatewood's case, 6 Rep. 60 ; 2 Cro. R. 153 ; 
Com. Dig. Prescript. 8 H. ; Meller o. Spateman, 1 Saand. R. 346 ; 
Grumstead v. Marlowe, 4 T. R. 717 ; Post v. Pearsall, 23 Wend. 
(N. Y.) R. 425. 

* Waters v, Lilly, tup, 

* Perley v. Langley, ntp. See also Sale v. Pratt, 10 Pick. (Mass.) 
R. 101. 
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sufficient, although he maj also prove a tide in 
another; provided the titles are distinct and not in- 
consistent with each other.^ 

Although a several fishery in an arm of the sea 
may be prescribed for, and may pass as a privilege 
appurtenant to an estate,^ yet a prescription for a 
common of fishery therein as appurtenant to an es- 
tate, is bad. Thus, in Ward v. Cresswell,^ the court 
held, that, as all the subjects of England might of 
common right fish in the sea, &c. a prescription for 
it, as appurtenant to a particular township, was void, 
and as absurd, as a prescription would be for travelling 
the king's highway, as appurtenant to a particular 
estate. 

A right of fishery acquired by prescription is divi- 
sible, that is, it may be lost as to part and preserved 
as to part. As it was adjudged in the case of Rogers 
1^, Allen,^ an exclusive right to dredge for oysters 
might subsist in a navigable river, as appurtenant to 
a manor, although the public had the right to the 
floating Ji^. 

The prescription must be proved to be as exten- 
sive as it is laid ; ^ so that, if the right is shown to 



* Kent v. Waite, 10 Pick. (Mass.) R. 138. 

' Carter v. Marcot, ante, p. 270 ; Bagott v. Orr, 9 Bos. & Pull. R. 
473 ; Mayor &c. v. Richardson, 4T. R. 437. 

* Ward V. Cresswell, Willes, R. 265. 
^ Rogers v. Allen, Campb. R. 300. 

' Rogers &c. sup. Hob. R. 64. 
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exist in three out of four places, and not in the 
fourth, the variance is fatal; notwithstanding the 
alleged trespass is committed where the sole and 
exclusive right of fishery prescribed for, is proved to 
exist. But if the prescriptive right in question, is 
made to Appear to be more ample than that claimed, 
the party prescribing will not fail in consequence. 

The use of lUl privileges relating to tide waters, 
being primA facie common to all, the use by any per- 
son of any one of them, however long .continued, is 
nothing more than the exercise of a right he has in 
common with others ; and therefore in order to ac- 
quire an exclusive right by long continued usage, or 
by prescription, the use must be in a manner incon- 
sistent with, and adverse to, the common right. The 
mere exercise of a common right, however long con- 
tinued, has never been considered as conferring an 
exclusive right. Thus, the grant of a several fish- 
ery in a public navigable river, cannot be presumed, 
it has been held, from the mere uninterrupted enjoy- 
ment of the privilege of fishery.^ If such presumption 
q^n be made at all from the fact of such enjoyment, 
it must be shown to have been in exclusion of the 
right of others ; and the absence of an averment to 
that effect, in a bill praying for an injunction to pro- 
tect what was claimed as an exclusive right, it has 
been held, was fatal to the complainant's case.* As 

^ Chalker o. Dickinson, 1 Conn. R. 38S. lb. 610. 
* Delaware & Maryland Rail. Ru. Co. v. Stump, 8 6. & John*. 
(Md.) 470. 
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was said by Glbbs, C. J., if a person wishes to pro- 
tect his exclusive possession, he must keep up the 
evidence of his right bj guarding it against intruders, 
though the flowing of the tide is not absolutely in- 
consistent with the right of private property.^ In 
Palmer v. Hicks in New York,' the court say, " we 
will not presume a grant of lands under navigable 
waters to the owners of the adjacent soil, without 
evidence of long exclusive possession and use to war- 
rant such presumption." And on this ground, the 
court held, that the town of Flushing was not en- 
titled to the right which it claimed to regulate 
the use of the lands below low-water mark. 

As to the witnesses by whom acts of exclusive 
ownership and enjoyment may be proved : Where 
the issue does not afiect any common right claimed 
by prescription, as belonging to the estate of A., one 
who claims a prescriptive right of common in right 
of his own estate, may be a witness ; for though A. 
may have such right of common, it does not follow 
that B. has ; nor would the verdict in the action of 
A. be evidence in B.'s action. But if the issue be 
on a right of common, which depends on a custom 
pervading the whole manor, the evidence of a com- 
moner is not admissible; because, as it depends 
upon a custom, the record in that action would be 



> Miles V, Rose, 5 Tauot. R. 705. And See Ward v. Cresswell, 
Willes, R. 265. 
* Palmer V. Hicks, 6 Johoau (N. T.) R. 133. 
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» 

evidence in a subseqaent action brought bj the very 
same witness to try the same right ; and therefore 
there is good reason for not receiving his testimony 
in such a case. But the same reason does not hold 
where common is claimed by prescription in right of 
a particular estate.^ In other words, a commoner 
cannot be a witness to support the right of his fellow 
commoner, nor can an inhabitant of a particular 
jdace, be a witness to prove a prescriptive right 
common to all the inhabitants of that place ; * but 
one may be a witness to support a right by prescrip- 
tion in respect of another's estate, though the wit- 
ness claim to prescribe in respect to his own estate, 
upon the same facts he is called to establish. The 
inhabitants of Loyd's Neck, in New York, claimed by 
prescription an exclusive right of fishing for oysters, 
ajl^fHMte their respectvoe farms, in an arm of the sea. 
In an action of trespass by one of them, for a viola- 
tion of this claim, another interested as a remainder 
man in a farm adjoining the locus in quo, at Loyd's 
Neck, was oflfered as a witness for the plaintiff, and 
it was held he was admissible. The witness was 
interested only in the question, and not in the event 
of the suit.^ 



^ Phil. Et. 47 ; Wateon v. Shelby, 1 T. R. 303 ; Jacobson v. Foan- 
tuD, 8 Johns. (N. T.) R. 170. 

* Gould V. Jamea, 6 Cow. (N. T.) R. 360 ; Jaoobaon v. Fountain, 
8 Johns. (N. Y.)R. 170. 

' Gould V. James, sup, 
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The question in Lufkin o. Haskell in Massachu- 
setts,^ was whether the inhabitants of the town oi 
Gloucester, in that state, were competent witnesses 
to prove a right in each and all the inhabitants, to 
dig clams in the soil of the plaintiff, admitting it to 
be his soil. The court thought it unnecessary to 
decide whether the defence set up was a good cas*- 
tom or not ; inasmuch as they thought, that each 
inhabitant being directly interested in the right con- 
tended for, and the verdict upon the custom being 
evidence against the plaintiff, in all future contro- 
versies with any inhabitant upon the same point, by 
the common law they were not competent. In 
Moore v. Griffin, in Maine,^ it was held, that where 
an individual attempts to establish a common right 
in all the inhabitants of a town to enter upon the 
flats of another, and take therefrom ^< muscle-bed" 
manure, an inhabitant of the town is not a compe- 
tent witness to establish such right. The court in 
this case, also, thought it unnecessary to decide 
whether such a custom could be established by any 
proof. In both Massachusetts and Maine, as ap* 
pears by the above cases, an inhabitant of a town is 
rendered a competent witness, by statute, only in 
cases in which the town, in its corporate capacity, is 
a party, or interested in the suit. 

> Lufkin V. HaskeU, 3 Pick. (Mass.) R. 356. 
* Moore V. Griffin, 9 Shep. (Me.) R. 350. See abo Sale v. Pratt, 
19 Pick. (Mass.) R. 191. 
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In Jacobson v^ Fountain, in New York,' in an ac- 
tion of trespass against certain persons, inhabitants 
of Staten island, for building fishing huts, and fish-i 
ing on lands claimed and possessed by the plaintiff, 
one of the inhabitants was offered as a witness, on 
behalf of the defendants to prove a common right by 
a use of sixty years, in all the inhabitants of the 
island, to the fishery in question, and it was held 
that he was incompetent on the ground of interest. 
A release ofiered by the witness to the plaintiff was 
refiised ; and a release to another for the use of all 
the inhabitants, except himself; but it was held, 
that such a release was inoperative, and could not 
remove the oljection of interest. A witness on the 
part of the plaintiff, was however admitted, though 
an inhabitant, as he could have no interest in the 
event of the suit, and the verdict could never be 
given in evidence in a cause between him and the 
plaintiff; and besides, as an inhabitant of Staten 
island, claiming a common fishe];y, his interest was 
against the plaintiff* 

To constitute a good prescription, according to 
the old writers on the common law, the usage must 
have existed time out of mind, or in other words, it 
must be proved to have commenced before the reign 
of Richard L' In this country, it has been consid- 



> Jacobsoii «. FooBtain et al. S Johns. (N. Y.) R. 170. 
* Bl. Com. 75 ; 2 lb. 963. 
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ered, that the country has been settled long enough 
to allow of the time necessary to prove a prescrip- 
tion ; ^ and that the time of legal memory does not 
extend farther back than sixty years.' Indeed, at 
this day, in England, if a privilege has been enjoyed 
a considerable number of years, the presumption is, 
that it has existed time out of mind. Thus was it 
held in Hill v. Smith,' that toll taken for forty years 
was evidence of a prescriptive right. In Chad «• 
Tilsed,^ an embankment had been continued ^br^ 
years across a small bay, by an individual who had 
treated it as his exclusive property, by repeated as- 
sertion of property, and a uniform acquiescence 
therein. The usage was held to be .as strong as 
possibly could be ; and therefore, although the erec- 
tion of the bank more than forty years ago, would 
not of itself confer a title, it was held, that from 
such erection unopposed, and the subsequent uniform 
usage, prior usage to the same effect might be pre- 
sumed.^ 



^ Rust V. Low, 6 Mass. R. 90. 

* Coolidge V. Learned, 8 Pick. (Mass.) R. 604. 
> Hill V. Smith, 10 East, R. 476. 

* Chad V. Tilsed, 9 Brod. & Ring. R. 403 ; S. C. 6 Eug. Good. Law 
R. 171. 

* The qoeation arose in Coolidge v. Learned, in Maasachuaetta, as to 
the length of time requisite to create a prescriptive right to a parcel of 
land for a landing place adjoining Charles rirer. This question was 
fally considered by Wilde, J., who delirered the opinion of the court. 
He considered it extraordinary that the time of legal prescription should 
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The witness for the plaintiff in Jacobsmi v: Foun- 
tain,^ (the objection against whose testimony was 
overruled,) testified, that he lived in and near the 
*locus in quo for seventeen or eighteen years ; that it 
consisted of a beach adjoining Hudson river near the 
Narrows ; the premises in question, including the 
beach, and the right of fishing, were hired by him 



eontinue to be reckoned from so distant a period as the reign of Richard 
I., and it seemed^ he said, to the coart that, for all practical purposes, 
it might as well be reckoned from the creation. The limitation was 
founded on the eqaitable constrnetion of the statute West. 13 Ed. I. c. 
30^ which provided, that no writ of right should be maintained except 
on a seisin from the time of Richard L When the limitation of a writ 
of right was reduced by the statute 32 Hen. VIII. c. 2, to sixty years, 
a similar reduotion should hare been made in tlie limitation of time of 
legal memory. This was required not only by public policy, to quiet 
long continued possessions, but by a regard to consistency, as it would 
hsTe been following up the principle upon which the first limitation was 
founded. No solid and satisfactory reason appeared, why the opinion 
of RoUe (2 Abr. 269), that an undisturbed enjoyment of an easement 
for a period of time sufiicient to giye a title to land by possession, was 
not adopted by the courts. Bat it did appear, that the principle on 
which his opinion was founded was respected and carried into operation 
in another form ; for although the courts continued to adhere to the 
limitation before adopted, yet the long enjoyment of an easement was 
held to be a sufficient reason, not only to authorize, but to require a 
jury to presume a grant In the one case, the grant is presumed by 
the court, or rather is presumed by the law, and in the other case, it is 
presumed by the jury under the direction of the court. As Starkie 
remarks, " it seems to be very difficult to say, why such presumptions 
should not at once haye been established as mere presumption of law, 
to be applied to the facts, without the aid of a jury." Coolidge v. 
Learned, 8 Pick. (Mass.) R. 504. The Tiews of the court in this case 
are sanctioned in the subsequent case of MeMn v. Whiting, 10 lb. 297. 
^ Jacobson v. Fountain et al. 2 Johns. (N. Y.) R. 170. 

24* 
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V 

about sixteen or seventeen years ago of one C. V. 
and one A. J., through whom the plaintiff derived 
title ; all who fished there paid a consideration to 
the witness for the privilege of fishingi during thir- 
teen years, and two of the defendants did the same* 
The first lease to the witness was for three years, 
and the second, for the residue of the time he had 
occupied. By an agreement with the plaintiff he 
was to pay him one fourth of the fish caught, for the 
privilege of fishing. Four or five years ago, the 
plaintiff built a house under the bank on the road, 
which the witness occupied as a tavern ; and be- 
fore 1802, the plaintiff had put up advertisements, 
forbidding persons to fish there without license. In 
1802 and in 1803 the defendants built fishing huts, 
and fished there during the season. It was held by 
Thompson, J., who delivered the opinion of the 
court, that the sole and exclusive possession of the 
plaintiff was sufBciently and fully proved, and he 
accordingly had judgment. It was proper, the learned 
judge observed, for the jury, in assessing the dama- 
ges, to take into consideration the injury the plain- 
tiff had sustained by the defendants' interfering with, 
and encroaching on, his rights. This, he said, was 
the gist of the action ; and thus far, and no farther 
did the judge direct the jury, with respect to the 
rule of damages. 

Not only the exclusive right of fishery in salt and 
tide waters, but also the exclusive right to the shores 
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and soil thereof, may be acquired by prescription 
and custom. Hence, all those marine increases 
which were stated in the chapter preceding as primd 
facie belonging to the sovereign power, may become 
the property either of an individual, or of a particular 
town or district. Usage may make it the property 
of the owner of the estate to which it is annexed ; 
as was the case in the claim made by the Abbot of 
Peterborough to thirty acres of land thrown up by 
the sea, which was questioned at the suit of the king. 
The judgment was in favor of the Abbot, on the 
ground of the custom which prevailed in that part of 
the country, that the lords of manors bounding on 
the sea appropriated to themselves all alluvial in- 
creases.^ 

The following important precedent in relation to 
evidence of property acquired in arms of the sea, 
&c. by usage, is afforded by the treatise of Lord 
Hale.'^ 

In Scaccario Car. upon the prosecution of Sir 
Sackville Crow, there was an information against 
Mr. John Smith, farmer of Lord Barclay, setting 
forth that the river of Severn was an arm of the sea, 
flowing and reflowing with salt water, and was part 
of the ports of Gloucester and Bristol, and that the 
river had left about three hundred acres of ground 



} Hale, De Jure Maris, Harg. Tracts, 20. 
* lb. 34. 
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near Shinbridge, and therefore they belonged to the 
king by his prerogative. 

Upon the evidence, it appeared bj unquestionable 
proof, that the Severn, in the place in question, was 
an arm of the sea, flowed and reflowed with salt 
water, and was part of the ports of Gloucester and 
Bristol, and that within time of memory these were 
lands newly gained and inned from the Severn ; and 
that the very channel of the river did, within time 
of memory, run in the very place where the land in 
question lies, and that the Severn had deserted it, 
and the channel then run above a mile towards the 
west. 

On the other side, the defendant claiming under 
the title of Lord Barclay alleged the following mat* 
ters whereupon to ground his defence. 

1st. That the barons of Barclay were, from the 
time of Hen. 2, owners of the great manor of Bar- 
clay. 

2d. That the river Severn, usque JQum aquce^ was 
time out of memory parcel of that manor. 

3d. That by the constant custom of that country, 
the jilum aquce of the river of Severn was the com- 
mon boundary of the manors on either side of the 
river. 

When this state of the evidence was opened, it 
was insisted on, that the river in question was an 
arm of the sea, a royal river, and a member of the 
king's port, and therefore lay not in prescription to 
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be part of a manor. But the court overruled this 
exception, and admitted that even in such a river, 
though it be the king's in point of interest primd 
facie^ yet it may be by prescription and usage, time 
out of mind, parcel of a manor. 

Upon which the defendant proceeded to bis 
proofs, and insisted upon many badges of owner- 
ship, as follow : 

That the lords of the manors adjacent to this 
river, and particularly those of that manor, had all 
royal fisk taken in the river, opposite to their manor, 
usque JUum aqua. 

That they had the sole right of salmon fishing. 

That they had all wrecks cast between high and 
low-water marks. 

That the lords of the manors adjacent had ancient 
fishing places, and wears within the very channel. 

That they had from time to time granted these 
fishing places by lease, &c. ; and that they were 
constantly enjoyed and rent paid by the lease hold- 
ers. 

That by common tradition and reputation, the 
manors on either side of the Severn were bounded 
one against another, by the JUum aqua. 

That the increases happening by the reliction of 
the river, were constantly enjoyed by the lords ad- 
jacent. 

The above facts being effectually established, the 
court and the king's attorney-general, and the rest 
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of the king's counsel, were so well satisfied with the 
defendant's title, that they moved the defendant to 
consent to withdraw a juror, to which he agreed, 
and thus the matter rested. 

This important and solemn trial for the right to 
a royal river, in a port and part of it, fiillj proves 
what has been laid down, viz. that it may be ac<^ 
quired as private property by usage. ' 

There is a Kmitj however, to the interest which 
may be created in salt and tide waters by usage. 
The civilians say with truth, nihil prtBscribitur nisi 
quod possidetis : nothing can be claimed by prescrip* 
tion, unless it can be possessed. An individual, 
therefore, cannot acquire by prescription any more 
of the sea, than he can reasonably possess. And 
those parts of the sea, which may require a naval 
force to protect them, do not lie within the extent of 
private acquisition or possession.^ 

But although an individual may have the property 
of an arm of the sea, &c. by the means and to the 
extent above mentioned, yet the sovereign must, of 
course, be supposed to have the right of empire or 
government over it. The people -also retain the 
Jits publicum of passing and repassing with every 
kind of water-craft, and may therefore remove all 
obstructions to the navigation. For the^'ti^ privatum 
of the owner or proprietor is subject to the jus pub- 

1 Hale, De Jure MariSf Harg. Tracts, 39. 
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Ucum to which the communitj are entitled, in the 
same manner as the soil of an highway; that is, 
although it is the freehold of an individual, jet it is 
controlled by a right of passage which must not be 
prejudiced.^ 

In Chad «. Tilsed, b^ore cited, wherein it was 
held, that an embankment across a bay continued 
for forty years was evidence of a prescriptive right, 
it was said by Park, J., that there was nothing in 
the decision in conflict with that in Yooght v. Winch, 
in which case it was held, that twenty years' enjoy- 
ment of a river which is 3,public highway created no 
right adverse to the public.^ The doctrine seems to 
be, that no time will sanction a public nuisance to 
navigation without the express sanction of the leg- 
islature ; ' and that no laches can be imputed to the 
government ; ^ unless an enjoyment at least strictly 
immemorial be shown. In action of trespass for 
cutting down and removing a bridge over a naviga- 
ble arm of the sea, alleged to be the property of the 
plaintiff, which bridge had been standing upwards 
of Jifty yearSf the court in giving their opinion ob- 
served, — " Public rights cannot be destroyed by 
long continued encroachment; at least the party 



* Hale, De Jure Maris^ Harg. Tracts, 36. And see onto. Chap. 
IV. p. 80 - 87. 

> Vooght V. Winch, S B. & Aid. R. 662. 

* See on/e, Chap. IV. on the Pablic Right of Navigation. 

* Stoughton (Town oO v. Baker, 4 Mass. R. 68S. 
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who claims the exercise of any right inconsistent 
with the free enjoyment of a public easement or 
privilege, must put himself on the ground of pre- 
scription ; unless he has a grant or some valid au- 
thority from the government ; and a right by pre- 
scription does not exist in the present case." ] 

* Arandel (In. of) v. McCalloch, 10 Maaa. R. 70. And see Johnson 
V. Irwin, 3 S. & Rawle (Penn.) R. 293. 
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CHAPTER X. 



OF WRECK. 

CoNNECTivELT with the rights to the shore which 
have been considered in the preceding pages, it may 
perhaps be proper to consider the subject of wreck, 
which is where any vessel is lost at sea and the cargo 
is thrown upon the land, and which bj the ancient 
common law was considered to belong to the king.^ 

To constitute a legal wreck, it is to be observed^ 
the goods must have come to land. If thej continue 
at sea, thej were distinguished bj the barbarous 
names jetsam, flotsam and ligan. Jetsam is where 
goods are cast into the sea and there sink and re- 
main under water ; flotsam is where they continue 
to swim on the surface of the sea ; and ligan is 
where they are sunk in the sea, but tied to a cork 
or buoy, in order to be found again. These, by the 
common law, are also the king's, if no owner appears 
to claim them ; but if an owner appears, he is enti- 
tled to the possession. For if they are thrown over- 
board in order to lighten the ship, without any mark 
or buoy, the owner is not by this act of necessity 

^ 1 Black. Com. 283, 292. 

25 
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construed to have renounced his property.^ And 
agreeably to this was the Roman law, Qu(E enim res 
in tempestaiej levand4B navis causa^ ejiciuntur^ Iub 
dominarum permanneL Quia palam est, eas nan to 
animo ejid^ quod quis habere nolit.^ Each of these 
three is considered so distinct from wreck, that by 
the king's grant of wrecks, things jetsam^ Jlotsam and 
ligan will not pass.' 

The laws which have been made upon the subject 
of wreck, have, in modern times, been influenced by 
a spirit the reverse of that exhibited by the savage 
customs which formerly prevailed among the northern 
nations of Europe, (and particularly on the shores of 
the Baltic,) permitting the inhabitants to seize on 
all the wrecked property they could find, as lawful 
prize. The inhuman Drois de Bris sur le Naufra- 
gesj was in barbarous ages very generally, and rigidly 
enforced in Europe, and especially among the Gauls. 
In those days every stranger was treated as an 
enemy, and was not only robbed of his goods when 
in the distress of shipwreck, but was fortunate if he 
escaped the hand of the murderer.^ As it is ex- 
pressed by an ancient author, in naufragorum mise- 
ria et calamiiate tanquam vultures ad pnedam currere.^ 

^ Sir Henry Con8table*8 case, 6 Rep. 108 ; 1 Bl. Cora. 208 ; Harg. 
Tracts 41. 
'Inst. L. S, t 1, 8. 48. 
» 6 Rep. 108. 

* Sea Laws. 153. 

* See 1 Bl. Com. 283. 



CH. X.] OF WRECK. 291 

The common law, as laid down bj Blackstone, 
that goods wrecked were adjudged to belong to the 
king, and the property in them was lost to the owner, 
he admits, was not consonant to reason and human- 
ity. It is no more than fair to presume, that the 
king's ancient prerogative of wreck was founded on 
the general principle of policy and convenience. If 
every person was permitted to carry away what he 
found upon the seashore, the owner would be ex- 
posed to the danger of losing his property therein. 
For the benefit of the owner, therefore, it was just 
and proper, that the property should be consigned 
to the proper officer of the crown, by whom it was 
preserved, and if the rightful claimant did not appear 
in a reasonable time, it was proper that it should be 
applied to the augmentation of the public revenue. 

It was ordained by king Hen. I. that if any per^ 
son escape alive out of the vessel, it should be no 
wreck.^ Afterwards, king Henry II. by charter, 
declared, if on the coasts of either England, Poicton, 
Oleron or Gascony, any ship should be distressed, 
and either man or becist should escape, or be found 
therein alive, the goods should remain to the owners, 
if they claimed them within three months ; but oth- 
erwise should be esteemed a wreck, and should be- 
long to the king or other lord of the franchise.' 



> 1 Bl. Com. 900; Harg. TraoU, 37, 38. 
' lb. 1 Rym. Feed. 36. 
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The charter of Henry II. was confirmed with 
improvements by Richard L; who, in the second 
year of his reign, not only established the conces- 
sions of this charter, by ordaining that the owner, 
if he was shipwrecked and escaped, << omnes res suas 
libercts et quietas haberet^^^ but also, that if he per- 
ished, his children^ or in default of them, his brethren 
and sisters might retain the property. And in de- 
fault of brother or sister, then the goods should re- 
main to the king.^ It was in like manner that 
Constantine the great, finding that by the imperial 
law the revenue of wrecks was given to the princes' 
treasury, or fiscus^ restrained it by an edict, and 
ordered them to remain to the owners, adding the 
humane expostulation, ^^ quod enim jus hahetfiscus 
in aliena ccdamitatej ut de re tarn luctuosa compendium 
sectetur.^^ ^ Bracton, who was acquainted with the 
e^ict of Constantine, lays down the doctrine (^ 
wreck upon like equitable principles, for if not only 
a dqgj for example, escaped, by which the owner 
might be discovered, but if by any certain mark was 
set on the goods, as evidence of the owner, it was 
no wreck.' 

By the statute of West. I. 3 Ed. I. ch. 4, the time 
of limitation of claims given by the charter of Hen. 
II. (three months) is extended to a year and a day; 

1 1 Bl. Com. 391 ; Harg. Tracts, 40. 

•Code, 11,6, 1. 

* Bract. L. 3, 130, & 6. 
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and it enacts, that if a man^ a dogj or a cat escape 
alive, the vessel shall not be adjudged a wreck. The 
animals mentioned are only put for examples. 
Whether the real owner was entitled to reclaim his 
shipwrecked goods, although no living creature had 
come alive from the ship to the shore, was a question 
which arose in the King's Bench in Hamilton v. 
Davis.^ The grantee, under the crown, claimed 
the goods as wreck, because the ship was totally 
lost, and no living *animal was saved, and his counsel 
insisted, that, according to all the writers, from the 
Mirror to Blackstone inclusive, it was a lawful 
wreck, as no living creature had come to the shorn, 
and that Bracton stood unsupported by any other 
writer. But Lord Mansfield, ^^ with a sagacity and 
spirit that did him infinite honor," ^ reprobated the 
doctrine urged by the counsel, and declared that 
there was no case adjudging, that the goods were 
forfeited, because no dog, or cat, or other animal, 
came alive to the shore ; that any such determina- 
tion would be contrary to the principles of law and 
justice ; that the very idea was shocking ; and that 
the coming ashore of a dog, or a cat, alive, was no 
better proof of ownership, than if they had come 



' Hamilton v. Daris, 5 Barr. R. S732. la case the goods are of a 
perishable nature, the sheriff may sell them, and, the money received 
for the same, may be claimed by the owner in their stead. MoUoy, 
263. 

* 3 Kent's Com. 333. 



294 LAW OF TIDE WATERS. [CH. Z* 

ashore dead ; that the whole inquiry was a question 
of ownership ; and that, if no owner could be dis- 
covered, the goods belonged to the king, and not 
otherwise ; and that the statute of 3 Ed. I. was not 
to receive any construction contrary to the plain 
principles of justice and humanity. 

Though the governments of the American colonies 
were understood to be exclusive of many royal pre- 
rogatives, yet the king considered himself as entitled 
to wreck. This is made to appear by the grant to 
Sir Ferdinando Gorges, of the province of Maine, in 
1639, which grant includes the right to wreck. And 
as the king judged he could grant this right in one 
colony, he of course so judged, as relates to the other 
colonies.^ If the king's prerogative of wreck, then, 
extended to the colonies, and was not relinquished 
to the colonies, (as for instance, his prerogative in 
royal fish was relinquished to Rhode Island,) the 
colonies must have succeeded thereto, on the sepa- 
ration of the two countries, when they became inde- 
pendent states. 

The statutes of New York, Massachusetts, and 
H>ther American states, are like the edict of Constan- 
tine, and the declaration of Bracton ; as they declare, 
that nothing that shall be cast by the sea upon the land, 
shall be adjudged wreck, but the goods shall be kept 
safely for the space of a year for the true owner, to 



1 3 Dane*8 Abr. 137. 
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whom the same is to be delivered on his paying rea- 
sonable scUvage ; and if the goods be not reclaimed 
within that time, they shall be sold, and the proceeds 
accounted for to the state.^ The statutes of North 
Carolina on the subject, are founded, said Mr. J. 
Story, on the principles of justice and humanity.* 



1 8 Kent, Com. 331, 393 ; N. T. Rer. Stat. toI. 1, p. 690; Mass. 
ReT. Stat, part 1, tit. 14, ch. 37, lec 13. 
• 6 Mason's R. 477. 
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SELECT ADJUDGED CASES. 

BLUNDELL v. CATTERALL. 
(6 B. & Aid. R. 268 ; S. C. 7 Eng. C. Law R. 91.) 

Tbsspass, for breaking and entering the plaintiff^s dose, (de- 
•cribing it, first, as a close called the Sea-Shore, within the manor 
of Great Crosby ; secondly, as a close between the high-water 
mark and the low^water mark of the river Mersey, in Great 
Crosby, in the county of Lancaster ; ) and with feet in walking, 
and with the feet of horses, and with the wheels of bathing ma- 
chines, carts, and other carriages, passing oyer, tearing up, dam- 
aging the sand, gravel, and soil of the said close. The defendant 
pleaded, as to the trespasses committed on the close called the 
Sea-Shore, and on that between the high and low«water mark, 
a public right of way on foot, and with cattle, carts, and carriages ; 
and secondly, as to the same trespasses, that all the liege subjects 
of our lord the king, had been used and accustomed to have and 
enjoy, and of right ought to have had and enjoyed, and still of 
right ought to have and enjoy the right and liberty of bathing in 
the sea from time to time, being over and upon the whole or any 
part of, or adjoining to, the said close, in which, dec., at all sea- 
sonable and convenient times, for their health and recreation, and 
for that purpose, of going and returning, passing, and repassing 
into, through, over, and along the said close, in which, &c. on 
foot, and with their servants, and with carriages and bathing ma- 

1 
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chines, and horses drawing the same to the sea and hack again ; 
and of staying in and upon the close a necessary and convenient 
time for the purposes of bathing as aforesaid ; And thirdly, as to 
part of those trespasses, a right of bathing and of passing on foot 
only. The plaintiff took issue on these pleas ; and also newly 
assigned that the defendant committed the trespasses on other 
occasions, and for other purposes than those in the pleas men- 
tioned, and out of the highway in the first set of pleas mentioned. 
Issue thereon. At the trial, at the last Lancaster assizes, before 
Bayley J., a verdict was found for the defendant on the first set 
of pleas ; and for the plaintiff on the new assignment, and on 
all the other pleas, subject to the opinion of the Court on a spe<- 
cial case. The plaintiff was the lord of the manor of Great 
Crosby, which is bounded on the west by the river Mersey, an 
arm of the sea. As lord of the manor, he was the owner of the 
shore, and had the exclusive right of fishing thereon with stake 
nets. The defendant was the servant at an hotel, erected in 1815, 
upon land in Qreat Crosby, fronting the shore, and bounded by 
the high water mark of the river Mersey, the proprietors of 
which kept bathing machines for the use of persons resorting 
thither, who were driven by the defendant, in machines, across 
the shore into the sea, for the purpose of bathing, and the de- 
fendant received a sum of money from the individuals so bathing, 
for the use of the machines, and for his service and assistance. 
No bathing machines were ever used upon the shore in Great 
Crosby , before the establishment of this hotel, but it had been the 
custom for the public to cross it on foot, for the purpose of 
bathing. There was a common highway for carriages along the 
shore, and it was proved, that various articles for market were 
occasionally carted across the shore, although the more common 
mode of conveyance for such things was by a canal, made about 
forty years ago. The defendant contended for a common law 
right for all the king's subjects to bathe on the sea-shore, and to 
pass over it for that purpose, on foot, and with horses and car- 
riages. The case was argued in last Easter term. 
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Gregton^ for the plaintiff, contended, that there was no com- 
mon law right to bathe, independently of usage in the particular 
place ; first, from the silence of the authorities ; secondly, because 
such a right was contrary to analogies ; and, thirdly, because it 
was contrary to established and acknowledge^ rights. As to 
the first point, it is sufficient to refer to Lord Hale^s treatise De 
Jure Maris and De Portibus Maris^ where, in chapters 5 and 
6, he enumerates the different public and private rights applica- 
ble to the sea-shore, and creeks and arms of the sea, and does 
not include thia right. As to the second, it is laid down in Lord 
Hale, De PorHhus Maris^ pp. 73 and 76, and in Morgan^s case, 
p. 51 of the same book, that the public have no right to unlade 
goods, or to moor or tow their vessels on the shore, without leave. 
The authority of Bracton, lib. i. c. 12, s. 6, cannot have much 
weight, for it is only copied from the civil law, and was overruled 
in Ball v. Herbert} As to the third pobt, it is clear that such 
a right would interfere with the improvement of the shore by the 
lord ; and that this right is in the lord appears from Sir Henry 
Constable's case, 5 Bep. 107; Hammond v. Diggee^ Dyer* 326; 
The Attorney Creneral v. Roll and Others^ cited Hale, p. 27 ; 
SloekweU v. Terry ^ 1 Ves. sen. 115; and Warwick v. CoBffis, 2 
M. dz; S. 86 L' So, all wharfs, quays dsc. erected on the shore, 
might be pulled down ; for no length of time can legalize a 
nuisance, which these would be, if this right existed. Vooght v. 
fFincA, 2 Bam. & Aid. 662 ; Rex v. Crose^ 3 Gampb. 224. 

Jojf, contrfl. The case of Ball v. Herbert is very distinguish* 
able, from the present. That case only applied to the banks of a 
navigable river, which stand obviously on a different foundation 
firom the sea-shore. On the banks of the river, where the right 
of towing was claimed, no general right of highway was con- 



>3T. R.361. 

* The references are to Lord Hale's treatises, as published by Mr. HargraTe 
in his Law Traeu. 
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tended for ; whereas, in the present case, the heus in quo is a 
public highway. The claim there made, if maintainable, would 
havQ established the right to tow on both sides of all navigable 
rivers, although this is contrary to general practice, and although 
most of the navigable rivers in the kingdom have been made so 
under different acts of parliament, passed subsequently to the 
lawful construction of dwelling-houses, &c. upon their banks. 
Whereas the barren sands of the sea-shore, covered by the sea 
every tide, are no where so appropriated. The fact, too, that 
such acts have been repeatedly passed to make rivers navigable, 
and to appoint towing-paths on their banks, within certain limitB, 
shows that such paths did not previously exist at common law. 
An act of parliament was not considered necessary to render 
the open sea navigable, or its shores accessible. The distinction 
between navigable rivers and the sea-shore is frequently noticed 
by Lord Hale, pp. 6 and 7» This right is not contrary to analo- 
gies ; for the public, generally speaking, have a right to fish on 
the coast, and on arms of the sea, and to cross its shores for that 
purpose, although that right may, in some few instances, have 
been interfered with, where individuals claim under a grant from 
the crown, or by prescription, which presupposes a grant. Lord 
Hale, pp. 11, 19, 20, and Bagott v. OrrA The right to bathe 
in the sea is of great moment to the public, and less liable to pri- 
vate appropriation than tlie right of fishery. Although private 
individuals may possess advantages connected with the shore, 
still they cannot possess any which can authorize them to pre- 
clude the public from their permanent right of free passage over 
it. The erection of wears, although in some instances tolerated 
under ancient grants, has been repeatedly treated and ccmsidered 
by the law as a nuisance, on the ground that they interfere with 
the public rights of fishery. In Weld v. Hornby* the substitution 
of a stone wear for one of brush-wood, was held to be an illegal 
encroachment, because it prevented the ascent of fish up the river* 

> 2 Bos. ab Pull. 472. ' 7 East, 196. 
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In Bagott T. Orr^ the right of the public to pass freely over the 
sea-shore for any common use and enjoyment thereof, is fully 
recognized. The authority of Bracton is expressly in point, and 
fully establishes the position, that the sea-shore is as common to 
all as the sea itself; and as the sea is open to every one, it fol- 
lows, that if the passage from Bracton be good law, that the shore 
is equally so. His authority, indeed, was questioned in Ball ▼. 
Herbert* Lord Hale, however, in his History of the Common 
Law, mentions Bracton as a good authority. He was Chief Jus- 
tice of England in the reign of Hen. 8 ; and from his station, 
therefore, must be taken to be no mean authority of what the 
common law was in his day. The passage referred to, is cited 
by Lord Hale in his treatise. Be PortHus Maris^ c. 7, p. 83 ; 
and also in Callis on Sewers, p. 54. It is no objection to the 
passage, that Bracton has availed himself of the very words of 
Justinian. It was impossible, that he should not have found the 
principles there laid down in the civil law, or in any other well 
digested code, for they are directly derived from the law of nature, 
and are indispensable to the enjoyment of those common benefits 
which are most susceptible of private appropriation, and as such, 
are to be found in the written or unwritten law of all civilized na- 
tions. Grotiue Be jure belli et padsy c. 2, ss. 8, and 4 ; and 
Mare libervm^ passim. Lord Hale, c. 6, p. 78, te an authority 
to show a general right in the public to the free use of the shore 
for all lawful purposes. As to the third objection, that the right 
claimed in this case, is incompatible with acknowledged private 
rights, such as the erecting of wharfs, quays, and embankments, 
the right now claimed being the more ancient, the more general, 
and the more important of the two, is paramount Besides, this 
general freedom of passage over the shore is not incompatible 
with the occasional construction of quays or wharfs. They are 
rarely, in point of fact, so situated as to offer any real obstruction 
to persons crossing the shore for a lawful purpose, while they 
mainly contribute. to another very material and equally lawful 
enjoyment of it, in the facilities afforded by them to the landing 
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and loading of goods, and such buildings are allowed from the 
necessity of the case, and for the public good, and are in no in- 
stance so entirelj jttTts privati as not to be subject to public re- 
gulation, being afiected with a public interest. And if they 
should be so situated, as instead of conducing to the better use of 
the shore, to become actual obstructions thereto, they may be 
abated as nuisances. Lord Hale, c. 7, De PoriUms Maris^ p. 85. 
Besides any argument derived from the difficulty of reconciling 
the erection of wharfs or embankments, with the general right 
to pass over the shore, for the purpose of bathing, must apply 
equally against the right to pass over it for the purpose of fishing, 
which latter is admitted to exist. It is clear, that the common 
law right to bathe exists, from the universal practice of the 
whole realm, which is a proof of what the common law is, the 
usage of a place being a custom, but that of the whole realm 
being the common law. The authority of Bracton is expressly 
in point, and establbhes the position, that the sea-shore is as com- 
mon to all as the sea itself. If so, then the absence of any author- 
ities, shows that it remains the common law now ; for it cannot 
be shown to have been since altered. The right to the sHore was 
originally in the king, and when in his hands, was subject to this 
right No subject claiming under him, can claim a greater right 
than the king had. As to the right to bathe from machines, it 
exists as an accessory to the general right, for many persons, 
from infirmity or other circumstances, might otherwise be de- 
prived of this beneficial practice. 

Cur, adv. mdi. 

And now, there being a difiTerence of opinion, the Court deliv- 
ered their judgments seriatim. 

Best, J. The question in this case is, whether there be a 
common law right to pass over the shore for the purpose of 
bathing in the sea. It will not be disputed that the sea, which 
has been called the '* Great highway of the world,'^ is common 
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to all. Bathing in the sea, if done with decency, us not only law* 
All, but proper, and often necesflary for many of the inhabitant! 
of this country. There must be the same right to cross the 
shore in order to bathe as for any other lawful purpose. We are, 
therefore, now to decide, whether the public are precluded from 
passing, except at particular places, oyer the beach to the sea 
without the consent of some lord of a manor. That this will be 
the consequence of our deciding in favor of the plaintiff, has been 
already admitted at the bar, and must be conceded by every one. 
I am fearful of the consequences of such a decision ; and, much 
as I dislike differing from the rest of the Court, I have thought it 
my duty to declare that I cannot assent to it. We have been 
told that lords of manors will find it their interest to indulge the 
public with the privilege of going on or over the sands of the 
sea, and that judges and juries will check the vexatious exercise 
of the right to exclude them. But the free access to the sea is a 
privilege too important to Englishmen to be left dependent on 
the interest or caprice of any description of persons. 

It is agreed by all, that the sea-shore was at first appropriated 
to the king, from whom the right to it must be derived. The 
present state of the shore shows the manner in which the crown 
must have used it. Some parts of it were held exclusively by 
the crown for the purposes of fisheries, harbors, warehouses, 6cc. 
But the greatest part was left open as a common highway be- 
tween the sea and the land. This is the state in which it con- 
tinues to this day, and in which, from its general sterility, it must 
ever continue. From the slate of the greatest part has arisen 
the general rule, or common law right, and the state of the por* 
tions exclusively occupied has occasioned the exceptions. The 
claim of the public to a right of way over the beach stands on 
the general law, and a person who will dispute this public right 
in any particular part of it, must establish his right to do so by 
showmg, first, that the king had an exclusive possession of such 
part, and that a right to such exclusive possession has been con- 
veyed from the crown to such person. This has been the course 
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in which peraons have proceeded who have attempted to show 
any exclusive right, either in arms of the sea or in the shore. 
In Lord Fitzwalter's case,^ Lord Hale says, ** An arm of the sea 
is prmdfade common to all, and if any will appropriate a priv- 
ilege to himself, the proof lieth on his side ; for in case of an 
action of trespass brought for fishing there, it is primd facie a 
good justification to say, that the locus in quo is hraehium morif , 
in quo unusquisque suhfedus dom. regis habet ef habere debet 
liberam piscariamJ** So, in BagoU v. Orr^^ the Court of Com* 
mon Pleas held, *' that if the plaintiff had it in his power to 
abridge the common law right of the subject to take sea-fish upon 
the shore within his manor, he should have replied that matter 
specially.'* The same doctrine is laid down in Carter v. Murcot.^ 
It may be observed, that in the case now under consideration it 
is expressly found, that the so&l of the hcus in quo is in the 
plaintiff; but I say the soil must be in the plamtiff, as it was in 
the king ; for the grantee cannot have a greater interest than the 
grantor had. The king had the right of soil in the shore in gen* 
eral ; but &e public had a right of way over it, and the king's 
grantee can only have it, subject to the same right In the trea- 
tise of De Jure Jtforis, p. 22, Lord Hale says, ^^ The jus pru 
valwn that is acquired to the subject, either by patent or pre* 
scription, must not prejudice the jus publicum wherewith public 
rivers and arms of the sea are affected for public use." If the 
owners of the soil must claim by prescription, can they establish 
an exclusive right ? Did they ever possess an exclusive right ? 
For, as Lord Hale says, the civilians tell us truly, ^^NihU 
prascribitur nisi quod possideturJ* As the king might have 
granted a right in particular parts of the shore, so, either he 
or his grantee of the soil of any part of the shore, may take 
the products of the shore, provided their removal does not 
impede the public right of way* The owner of the soil of the 

M Mod. 105. *4Birr.216S. 

• 2 Bos. & Pull. 479. « De jure Marit, p. 32. 
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shore may also erect such buildings or other things as are neces- 
sary for the carrying on of commerce and navigation on any parts 
of the shore that may be conveniently used for such erections, 
taking care to impede, as little as possible, the public right of 
way. This is not more mconsistent with a public right of way 
over it, than the right of digging a mine under a load, or the 
erecting of a wharf on a river, are inconsistent with the right of 
way along such road or river. The former does not interfere 
with the use of the road ; and although the latter, in order to be 
useful, must be carried out beyond the high-water mark, and, 
whilst the tide is up, must somewhat narrow the passage of the 
river ; yet, such wharfs are necessary for the loading and unload- 
bg of vessels, and the right of passage must be accommodated 
to the right of leading and imloading the craft that pass. The 
law in these, as in all other cases, limits and balances opposing 
rights, that they may be so enjoyed as that the exercise of one is 
not injurious to the other. The civil law, copying, in this respect, 
from the law of nations, allowed any one to build on the sea-shore 
(there being, under that law, no lords of roanon to claim the 
soil), but imposed on the builders the condition that the law of 
England imposes on the owners of the soil, that is, that their 
buildings should not interrupt the right of way. Digest, 1. 48, 
tit 8, *^ Li liHorejure gentium (xdi/icare Kceret nisi usus pubheuB 
imptdireiy 

The universal practice of England shows die right of way 
over the sea-shore to be a common law right All sorts of per- 
sons who resort to the sea, either for business or pleasure, have 
always been accustomed to pass over the unoccupied parts of the 
shore with such carriages as were suitable to their respective 
purposes, and no lord of a manor has ever attempted to interrupt 
such persons. Goods could not be landed or loaded except at 
particular places, but this restraint was imposed by laws made 
for the protection of the revenue, and the security of the realm, 
and \B not the consequence of any rights in the owners of the soil 
of the shore. Men have landed fiom boats, drawn their boats 
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on the sftndfl during their stay on shore, and emharked agun in 
their boats. Persons have at all times, at their pleasure, walked 
or ridden on the sands. Men have, from the earliest times, 
bathed in the sea ; and unless in pUces or at seasons when they 
could not, consistently with decency, be permitted to be naked, 
BO one ever attempted to prevent them. So far from the law 
allowing lords of manors to restrain persons from bathing, it will 
give them every facility for this recreation. Bathing promotes 
health. By bathing, those who live near the sea are taught their 
first duty, namely, to assist mariners in distress. They acquire, 
by bathing, confidence amidst the waves, and learn how to seize 
the proper moment for giving their assistance. It is found as a 
fact, in this case, that it has been the custom for the public to 
cross the spot in question on foot for the purpose of bathing* 
Bathing machines were used before my time, and I believe before 
thut of the oldest person now alive, and I think the use of them 
is essential to the practice of bathing. Decency must prevent 
all females, and infirmity many men, from bathing, except from 
a machme. Attempts have been made to make those who uao 
machines pay some acknowledgment to the lord of the manor 
where they were used ; but I cannot find that any of those attempts 
have yet succeeded. I shall presently show from authority, that 
the right to fish is only a part of the general right of the subjects 
of England. Persons have also crossed the beach for the pur- 
pose of fishing in the sea, and have brought back their fish over 
the beach, both on horses and in carriages. These acts of the 
fishermen are instances in support of the common law right of 
way. 

The practice of a particular place is called a custom. A gen- 
eral immemorial practice through the realm is the common law. 
Many of our most valuable common law rights have no other 
support than universal practice. In BaU v. Heriert^^ Lord 
Konyon says, ^ Common law rights are either to be found in the 
■ -■I ■ ..■■*■■ - ... ^» 

UT.R.8S1. 
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opinions of lawyers, deltrerdd as axioms, or to be collected from 
the universal and immemorial usage throughout the country.'* 
The instances put by me, sufficiently demonstrate the existence 
of an universal custom in fiivor of a public right of way over the 
sea-shore. 

It has been at all times the policy of this country to encourage 
navigatioB. The free passage of the sea-shore is essential to the 
oonvemence and safety of navigation. Cases of immediate ne* 
oessity or imminent danger may be said to form exceptions to 
general rules ; but there are many oases in which there is neither 
immediate necessity nor imminent danger, in which boats must 
pass between ships at sea and the shore, letters and provisions 
must be sent, passengers require to land or to embark, intelligence 
necesMury to the further prosecution of a voyage is desired, or a 
pilot is wanted. For many leagues of coast, there is no public 
passage marked out, by which persons may go to or from the 
sea. But fixed places will not do. Winds or currents make it 
necessary, that the greatest part of the shore should be left open 
for peieons to land on, and embark from. There is no statute, 
or rule of common law, that secures the right of passage over the 
shore for purposes connected with navigation ; those who have 
passed over the shore for those purposes, have been trespassers, 
if they were not justified under the general common law right of 
free passage. Is it to be supposed, that, in a country, the pros- 
perity and independence of which depends on navigation, that 
which is so necessary to navigation as a road for all lawful pur- 
poses to the sea, should not have been secured to the public, 
particularly when it might be done without injury to the interest 
of any individual ? 

There is no clear and express declaration on this point, either 
in the statutes or in the common law. But tins right is so im- 
portant to the best interests of the country, that had not the con- 
stant exercise of it been considered sufficient to establish it, the 
legislature would no doubt have declared it to be in the people of 
England. Bracton, lib. 1, cap. 12, sec. 6, says, ^^ PubUca vera 
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iunt omnia flumina et partus. Idedque jus piscandi omnibus 
commune est in portu et in ftumtnihus. Riparum etiam usus pub' 
licus est dejure gentium, sicut ipsius JUminis. Itaque naves ad 
eas applicare^Junes arhoribus tbi natis reUgare^ onus alipu)d in 
its reponere, cuivis liberum est^siaUper ipsumjluvium namgare : 
sedproprietas earum iUorum est quorum prediis adherent, et eddem 
de causa arbores in eisdem nata eorundem sunt : et hac intdUgen^ 
da sunt defluminibusperennibus^ quid temporaliapossunt^ essepru 
vataJ^ This passage proves all that I am attempting to establish. 
It shows that all persons have a common right on rivers ; that 
the right of fishing exists only as a part of that common right, 
and that the hanks of rivers are as much open to the use of the 
public as the rivers themselves. The passage has been supposed 
to prove too much, and therefore it has been said, that its author- 
ity cannot be relied on. Mr. Justice BuUer, speaking of it, in 
BaU V. Herbert^^ says, ** that it plainly appears to have been 
taken from Justinian, and is only part of the civil law; and 
whether or not it has been adopted by the common law, is to be 
seen by lookbg into our books ; and there it is not to be found.'' 
I admit that Bracton agrees with the civil law, and I must add, 
with the law of all civilized nations. Selden, who wrote his 
^^ Mare clausum^^ to prove that an exclusive right might be ac- 
quired in parts of the sea, admits that the sea was originally 
common to all, and in lib. 1, cap. 2, he has collected from the 
works of the learned of all nations, as well philosophers, divines, 
and poets, as lawyers, that the sea and its shores were common 
to all men, as much so as the air that blows over them. This I 
think proves, that the doctrine is reasonable, and ought to be 
adopted into our law, unless there be something in our particular 
situation to exclude it ; and so far from this being the case, there 
never was a country, the local situation of which, and the habits 
and interests of the inhabitants of which, so much required such 
a law. 

13T. R.8ft8. 
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But our books show, that this passage has been adopted into 
our law. Mr. Justice Buller tells us, that Callis quotes it as Eng- 
lish law, and I have often heard Lord Kenyon speak with great 
respect of that writer. Bracton has not stated this as civil law, 
he has made it part of his book, De legQms et consuetudinUms 
AngluB, He was Chief Justice of England in the reign of Henry 
the Third ; and Lord Hale (Hist of the Common Law, ch. 7) 
says, that in his time the common law was much improved, and 
the pleadings were more perfect and orderly than in any preced- 
ing period of our history. Surely such a man is no mean author- 
ity for what the common law was at the time he wrote. In 
Fortescue, p. 406, Lord Chief Justice Parker says, ^* As to the 
authority of Bracton, to be sure many things are now altered, 
but there is no color to say, that it was not law at that time, for 
there are many things that have never been altered, and are law 
now.'^ As Iawi» a just rule fitted to the existing state of things, 
it must alter as the state of things to which it relates alters. I 
do not say, that the whole of the passage in Bracton is now good 
law. It was all good law at the time he wrote, and all of it that is 
adapted to the present state of things is good law now. It is ob- 
jected, that Bracton says, " that any one may, in any river, festen 
vessels with ropes to the trees on the banks, and unload the car- 
goes on the banks.'* Undoubtedly the public cannot now pretend 
to claim this right in all navigable rivers. Many rivers have been 
rendered navigable since Bracton wrote, which in his time were 
private streams. The public have no greater right on the banks 
of such rivers, than the owners of the adjoining lands granted 
them when such rivers were made, from private streams, public 
rivers, and the extent of the grant must be ascertained from 
usage. This is the case with a new made road. If one dedicates 
to the public a right of way over his lands, the public must take 
the road with gates on such parts of it as the owner thinks proper 
to erect at the time he makes the dedication. But Bracton speaks 
not of newly made rivers, but of such as were always navigable, 
and the banks of which had been as open to the public as their 

3 
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waters. This I take to be the law with all inland navigations in 
the reign of Henry the Third. These, like the sea and its shores, 
were then the property of the public, and the right of the public 
in them was not acquired by any compromise with the interest of 
any individual. On some rivers that have been navigable from 
time immemorial, the public using but one of the banks for a tow- 
ing path, the other has been usefully occupied by the owner of 
the adjoining land, and so an exclusive right has been established 
to the parts so occupied. But the barrenness of the greatest part 
of the sea«shore has prevented it from becoming the subject of 
exclusive property. It is useful only as a boundary and an ap- 
proach to the sea ; and therefore ever has been, and ever should 
continue common to all who have occasion to resort to the sea. 
Thus, the case of BdU v. Herbert is distinguished from the pre- 
sent, and it must be recollected, that, in that case, Lord Kenydta 
said, ^ Some of the passages in Lord Hale which seem to favor 
the common law right, are rather applicable to banks of the sea, 
and to ports ; and it is part of the king^s prerogative to create 
ports, which was lately exercised at Liverpool.** In Brokers 
Abridgment, tit. Customs, pL 46, all the Judges agreed, "that 
fishermen may justify going on the land adjoining the sea, to fish 
in the sea ; for this is for the good of the commonwealth, afford- 
ing sustenance to many persons, and is the common law.*' If 
the right of fishing is only a part of that more general right for 
which I am contending, as appears from the passage in Bracton, 
and will appear from Lord Hale, then this is a decision in sup- 
port of the general right 

The reason on which my judgment is grounded is public ad- 
vantage. The right of bathing in the sea, which is essential to 
the health of so many persons, is as beneficial to the public as 
that of fishing, and must have been as well secured to the subjects 
of this country by the common law. That the right of using the 
shore for the purpose of fishing does not depend on any particular 
law applicable to fishing only, but is part of the more general 
right of the subjects to the sea and its shores, is proved by Lord 
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Hale, patting the practice of fialuiig as evidence as the geneval 
right In part 1, cap. 8, De Jure Maris^ p. 11, he says, ** The 
king's right of propriety, or ownership, in the sea, and soil thereof, 
is eridenced principally in these things that follow ; first, the 
right of fishing in the sea, and the creeks and arms thereof, is 
originally lodged in the ciown.*' This makes the judgment in 
Broke hear directly on the point in dispute. Lord Hale, in his 
treatise De ParMus Maris (cap. 6, p. 73), says, '^ Before any 
port is legally settled, although the propriety of the soil of a creek 
or harhcHT may belong to a subject or private person, yet the king 
hath his jus regium in that creek or harbor; and there is also a 
common liberty for any to come thither with boats and vessels, 
as against all but the king. And, upon this account, though A. 
may have the propriety of a creek or harbor, or navigable river, 
yet the king may grant there the liberty of a port to B. ; and so 
the interest of propriety and the interest of franchise several and 
divided. And in this no injury is at all done to A. ; for he hath 
what he had before, viz. the interest of the soil, and consequently 
die improvement of the shore, and the liberty of fishing ; and 
as the creek Was free for any to pass in it, against all but the 
king, (for it was publicijurisy as to that matter, before), so now 
iSne king takes off that restraint, and by his licence and charter 
makes it free for all to come and unload.'* Here, we have the 
distinct authority of Lord Hale, that although a man has the soil 
undet an arm of the sea, and the soil of the shore, yet the public 
have not only a right to navigate on the waters, but to unload on 
the shore ; and that this right can only be restrained by the king's 
prerogative. If they have a right to unload, they must have 
the right to come over the shore ; for the right to unload would 
odierwise be useless. The right on the shore is declared by this 
passage to be as common to the public as the right on the water : 
that the water is open to the public for all lawful purposes is not 
denied. What law, then, has narrowed the right of the puUic 
on the shore ? Lord Hale then adds, " But if A. hath the ripa 
or bank of the .port, the king may not grant a liberty to unlade 
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on that bank or ripa without his c<»i8eiit, unless custom hath 
made the liberty thereof free to all, as in many places it is ; for 
that would be a prejudice to the private interest of A., which may 
not be taken from him without such consent And, therefore, in 
the creation of a new port, either by proclamation or charter, it 
hath been the course to secure the interest in the shore before- 
hand, for the building of wharfs and keys, for the application of 
the merchandise, and for the building of houses of receipt^' 
Lord Hale makes the distinction between the shore of the sea and 
the banks of a river, which Lord Kenyon points at in BcU v. 
Herbert; the former is free for all to come and unload, but the 
king cannot grant a liberty to unload in the latter, without the 
consent of the owner. I again repeat, that the shore is not free 
to unload from any particular law giving this freedom, but from 
the general right of passage over it, which the usage of the 
whole coast shows to have been reserved for the benefit of the 
public out of the grant of the soil by the crown. This is further 
proved to be the meaning of Lord Hale by the concluding words 
of this passage, in which he says it was usual to secure the inter- 
est of the shore, not for a way to the sea, but for the building 
wharfsy quays, and houses for the reception of goods. The right 
of way the public had, but the right of building wai to be pur- 
chased. The cases of Young v. ■ S and I^e 
Queen v. I%e InhabUante of Cluworth^* are properly overruled 
by that of Ball v. Herbert; and I do not rely on those cases. 

My opinion is founded on these grounds. The shore of the 
sea is admitted to have been at one time the property of the king. 
From the general nature of this property, it could never be used 
for exclusive occupation. It was hdden by the king, like the sea 
and the highways, for all his subjects. The soil could only be 
transferred, subject to this public trust ; and general usage shows 
that the public right has been excepted out of the grant of the soil. 
Our law books furnish us with little for our guidance on this subject; 

* Ld. Rsyin. 785. 'e Kod. 113. 
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what is to be found seems to ft^yor the comnuxi law right of way. 
But nnlesfr I felt myself bound by an authority as strong and 
clear as an act of pariiament, I would hold, on principles of pub- 
lic policy, I might say public necessity, that the interruption of 
free access to the sea is a public nuisance. In the first ages of 
ail countries, not only the sea and its shofes, but all perennial 
riyers, were left open to public use. In all countries, it has been 
matter of just complaint, that individuals have encroached on the 
rights of the people. In England, our ancestors put the public 
rights in rivers under the safeguard of magna charta. The prin* 
eiple of exclusive appropriation must not be carried beyond things 
capable of improvement by the industiyof man. If it be extended 
so far as to touch the right of walking over these barren sands, 
it will take from the people what is essential to their welfiue, 
irfiilst it will give to individuab only the hateful privilege of vex« 
iDg their neighbors. It has been said, that lords of manors should 
have a right to prevent bathing, that they might hinder persons 
from doing it in places of public resort Magistrates are armed 
with authority to bring to punishment such as bathe indecently. 
I would rather rely on disinterested and responsible magistrates, 
than on an mterested and irresponsible lord of a manor. A lord 
of a manor might remove bathers from a path within view of his 
own house, but would he be equally active to protect his neighbors 
from oflbnce ? If he is not, I know no mode of forcing him to 
execute the power he derives from his property. For these 
reasons, I am of opinion that the defendant is entitled to the judg» 
ment of the Court 

HoLBOTD, J. The question put in this case for our opinion, is 
the general question, whether there is a common law right for all 
the king's subjects to bathe in the sea, and to pass over the sea^ 
shore for that purpose, on foot and with horses and carriages. 
But, coupled with the fitcts stated in the case, the question really 
b» whether there is a common law right in all the king's subjeeti 
to do so in the locus tti quo^ though the soil of the sea^shore, and 
2» 
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an exclusive right of fishing there in a particular manner (namely, 
with stake nets), are private property belonging to a subject, and 
though the same have been a special peculiar property from time 
immemorial. The plaintiff being stated to be the owner of the 
soil of the shore, and to have the exclusive right of fishing thereon, 
with stake nets, as lord of the manor, the soil, as parcel of, or 
belonging to the manor, must, according to 2 Bl. Com« 92, have 
been so from before the time of passing the statute. Quia Emp^ 
tore$ TVrrarufit, tet/qfore Edw. 1 ; since which time no manor 
can have been created ; and the plaintiff being stated to have 
the exclusive right of fishing, as lord of the manor, this can only 
be as appendant or appurtenant to the manor. It must, therefore, 
be by prescription, and consequently there has been an exclusive 
right of fishing there from time immemorial. The question, too, 
is, as to the public right to the extent above stated, independently 
of usage and custom. The right is claimed on the pleading?, as 
founded not on usage or custom, but upon the supposed general 
law only ; and the usage, as stated in the special case, is found 
to have been for the public to cross the sea*shore on foot only, 
for the purpose of bathing, no bathing machines having ever been 
used in Great Crosby, where the hcus in quo is situate, before 
the establishment of the present hotel. My opinion, therefore, 
on this case, will not affect any right that has been or can be 
gained by prescription or custom, either by individuals, or by 
either the permanent or temporary inhabitants of any vill, parish, 
or district 

The claim upon the pleadbgs, respecting the public highway 
along the shore, and the verdict, and facts found in the special 
«ase respecting the same, make no difference, but leave the 
question, with respect to the right of bathing, and the right ind* 
dent thereto (if Juiy) of passing over the sea-shore for that pur* 
|K)se, oa foot jmd with horses and carriages, the same as if no 
such claim of a general public highway existed, or was put upon 
.the record, as the jury have found a verdict for the plaintiff upon 
the new assignment, that the trespasses complained of were com- 



onmoN or bolsotb, ;. ziz 

mitted in the heus in quo on otber oecasiona, and for other pur^ 
poses than as a general public highway and out of the highway 
there. 

It was contended in argument at the bar, that, by the common 
law of England, M the king's subjects had a right, not only to 
traverse the ocean itself in every direction^ as well for commerce, 
trade, and intercourse, as for every other lawful purpose ; but, 
also, that they had a general public right of way over the sea- 
shore to and from the] sea, and that they had it, as well during 
die recess as during the flux of the tide, for all lawful purposes ; 
and that the king could not grant the shore so as to supersede or 
to deprive the public of the exercise of that right over the sea* 
shore. And it was further contended, that even if the public 
right was not so extensive, yet that, at all events, the king's sub* 
jects had a right of bathing on the sea-shore, so that it be exer* 
cised in such a way as is conformable to decency ; and that they 
had also, as incident thereto, a right to pass over the sea-shore, 
not merely on foot, but with horses and carriages ; that is to say, 
with bathing machines for that purpose, whether the sea-shore 
belonged to the king as public property, or to any individual as 
being now or even immemorially private property; and that 
such public right could not be superseded by the king's grant of 
the sea-shore as private property. And the earliest authority 
cited for this purpose was from Bracton, who copied it from the 
civil law. But whatever may be found to be the civil law upon 
this subject, and whatever may have been stated by some of our 
law writers from the civil law, or may be found to have dropped 
as dicta from some of our judges ; yet it appears, I thmk, that 
the civil law, as applicable to this subject, differs from the com- 
mon law of England ; that its principles have not only not been 
adopted into the common law, but are at variance with it, and are 
therefore no guide to us ; that the public right, to the extent 
claimed in this case, is not only not found to be established by 
our law, but that the established principles of our law are incon- 
sistent with it. The question is with regard to the shore ; that is 
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to say, the land between the high and the low water-mark, and, 
according to Lord Haters definition of the sea-shore, between 
those marks at ordinary tides, that is to say, between the ordinary 
flux and reflux of the sea. 

In Bracton, 1. 1, c. 12, s. 6, it is thus laid down : " PvbUcm 
vera stnU omnia flumina et partus^ ideoque jus pUeandi amnihuM 
canumme est in portu ei inJUiminihus. Riparum etiam tuus pub^ 
liens est jure gentium, sicut ipskujluminis. Itaque ncmes ad eds 
applicareyfunes arhorilms iH natis religare^ onus aJiquod in 0$ 
repanere^ cuivis liberum estj sieut per ipsumJUtoium naoigare; 
sed proprietas earum, ilhrum est, quorum prcsdiis adhcsrent ei 
eddem de causa arhores in eisdem natm eorundem sunt. Sed hme 
isUeUigenda sumt^ de fiuminihus perennihus ; quia temporalia 
possunt esse privataJ^* This passage is quite general, and is not 
confined to tide or navigable rivers. The doctrine as to ibe 
banks of rivers, is contrary to the case of Ball v, Herbert > re- 
specting the right of towing paths, where Lord Kenyon says, 
*^ That there is such a custom on most of the navigable rivers, 
no person doubts, but still the right was founded solely on the 
custom." And there the Ckmrt determined against the geoeml 
common law right claimed* It is, indeed, supported by the dicta 
of Lord Holt, in Young v. ■ *, and Rex v. Clwoorikf in 

the former of which cases he ruled, *' that every man, of common 
right, may justify the going of his servants or his horses upon 
the banks of navigable rivers, for towing barges, to whomsoever 
the right of the soil belongs : '^ and in the latter, *' that if one has 
land adjoining on a common river, every one that uses that river, 
has, if occasion be, a right to a way by brink of water over that 
land, or further in if necessary." But both these authorities 
were cited and commented on in the case oi'Bail v. Herbert^ 
and expressly overruled by the Court. The passage in Bracton 
is taken from Justinian, Inst. lib. 2, tit. 1, ss. 2 and 4 ; and is in 
bis very words, except with the addition of the last sentence. 

>3T.R.S61. *3T.a.Sei. '1 Ld. Baym. 725| SHod. J63. 
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But besides the difference between our law and the civil law, in 
regard to what is even there laid down by Bracton, the variance 
between the common law and the civil law In other respects, as 
to marine properties and rights, shows, that the civil law cannot 
be any guide, or afford any illustration to us in these matters ; 
and therefore, though Justinian in s. 1, of that book and title, 
says, ^^ Nemo igitur ad littus maris accedere prokibetur;^^ yet 
his doctrine cannot have any weight or authority in that respect 
with us, unless it be found to be confirmed or adopted by our own 
lawyers, and particularly, if it be found not to be consistent with, 
and conformable to the doctrines and principles of the common 
law. That there is this great difference between the civil and 
the common law, will appear from stating what is laid down in 
Justinian, in some of the other sections of that book and title, 
and comparing it with what is undoubtedly the common law, as 
to that species of property. In Justinian, the shore is thus de- 
fined, ^^ Est autem liUus maris quaienus hybemus fuetus maxu 
mus excurrii*'*^ By the common law, we know it is confined to 
the fiuz and reflux of the sea at ordinary tides. In Justmian, 
this is laid down. Be usu et proprieiaie littommy s. 5, '* lAitorum 
quofue usus pubHcus est et juris gentium^ sieut et ipsius maris ; 
et oh id cuilibtt Kberum est easam ihi ponere in quam se rectptol, 
eiciU retia sicearcj et ex mart deducere: Proprietas autem 
eorum potest inteUigi nuUius esse^ sed efusdem juris esse, eujus 
et mare^ et qua suhjacet mari terra vtl arena.^'* By the common 
law, no such right exists in the public of erecting on the sea-shore 
any building for drying their nets ; and instead of the property 
in the shore being in no one, it is prima fade in the king, and 
may be in a subject ; and so may even an arm of the sea, a die* 
trictus maris^ as Hale, De Jure Marie, p. 31, says, ^ a place in 
the sea between such points, or a particular part contiguous to 
the shore, or a port, or creek, or arm of the sea ; " though, as 
be also there lays it down, in the main sea itself, adjacent to his 
dominions, the king only hath the propriety, but a subject hath 
not, and indeed cannot have that property in the sea through the 
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whole tract of it, that the king hath, because, without a regular 
power, he cannot poflsibly poesess it So by the civil law, s. 18, 
^* LapiUi et gemma et cetera qua in littore marie iimemuntur 
jure naturali etaiim iwcentoris fiunt.*^ By our law, we know 
that wrecks and things found upon the sea-shore do not belong 
to the finder, but, where the owner cannot be discovered, to the 
kmg or his grantee, or to some person by prescription, whioh 
presupposes such grant. So by the civil law, s. 22, ^* Insula 
qtue in mart eat, qnod raro aeeidit^ (here he is speaking of an 
island newly rising from the sea,) oecupantis Jit ; nulHus enim 
esse creditur.*^ Lord Hale, De Jure Maris^ p. 96, shows how 
the common law difiers from this, ^^ As touching islands arising 
in the sea, or in the arms, or creeks, or havens thereof, the sane 
rule holds which is before observed, touching acquests, by the 
reliction or recess of the sea, or such arms, or creeks thereof* 
Of common right and prima facie^ it is true, they belong to the 
crown ; but where the interest of such distrietue maris, or arm 
of the sea, or creek, or haven, doth, in p<Httt of propriety, belong 
to a subject, either by charter or prescription, the islands that 
happen within the precincts of such private propriety of a sub* 
ject, will belong to the subject, according to the limits and extents 
of such propriety.*' 

By the common law, all the king's subjects have in general a 
right of passage over the sea with their ships, boats, and other 
vessels, for the purposes of navigation, commerce, trede, and 
intercourse, and also in navigable rivers ; and they have also, 
prima facie^ a common of fishery there ; but they may be ex- 
cluded from the latter right, though not now by charter, at least 
by immemorial custom or prescription. These rights are noticed 
by Lord Hale ; but whatever further rights, if any, they may 
have in the sea, or in navigable rivers, it is a very different ques* 
tion whether they have, or how far they have, independently of 
necessity or usage, public rights upon the shore, (that b to say, 
between the high and low water*mark), when it is not sea, or 
covered with water, and especially when it hem from time imme- 
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morial been, or has since become private property. For the 
purpose of the king^s subjects getting upon the sea, and upon 
the navigable rivers, to exercise their unquestionable rights of 
commerce, intercourse, and fishing, there are not only the ports 
of the kingdom, established from time to time by the kmg^s pre- 
rogative, and called by Lord Hale the Ostia Regni ; but also 
public places for embarking and landing themselves and their 
goods. It was not by the common Jaw, nor is it by statute, law- 
ful to come with or land or ship customable goods in creeks or 
havens, or other places out of the ports, unless in cases of danger 
or necessity, nor fish or land other goods not customable, where 
the shore or the land adjoining is private property, unless upon 
the person^ own soil, or with the leave of the owner thereof, 
who. Lord Hale says, may, in such case, take amends for the 
trespass in unloading upon his ground, though he may not take 
it as a certain common toll ; because, for so doing, it appears in 
Lord Hale^s Treatise De Partihus Marit^ p. 51, that one Mor- 
gan was fined 100 marks. No such amends could be taken^ if 
there was a public right of coming there for that purpose in par- 
ticular, or for purposes, in general. In a case of necessity (as 
Lord Hale, in his Treatise De Portihis Maris^ p. 53, says) 
either of stress of weather, assault, or pirates, or want of provi- 
sions, any ship might put into any creek or haven. And he then 
further says, ^ In case of necessity, and for the supply of fisher* 
men, all places were to that purpose and end ports : '^ that is, 
for the purpose of finding provisions fbr ships and mariners. 
This is not consistent with the general right contended for, as 
being in the public, of coming on the shore for their purposes in 
general as and when they please. It is said, indeed, in Fitzh, 
Barre, 93, which cites 8 Ed. 4, 19, '« Noia by Danby,^ That 
the fishers who fish in the sea may justify their going upon the 
land adjoining to the sea, because such fishery is for the common 
wealth, and for the sustenance of all the kingdom; wherefore this 

> A PuLiDe Judge of C. P. 
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is the common law, which was granted, 6scJ*^ But in Bro. Abr., 
Customs, 46, the same case is more fully stated, where the doc- 
trine appears to have been laid down on a question which arose 
upon a custom. That was trespass for digging land ; and the 
defendant pleaded, that it was four acres adjoining to the sea, 
and that all the men of Kent, from time immemorial, have used, 
when they have fished in the sea, to dig in the land adjoining and 
pitch stakes for hanging their nets to dry. Nele/ He ought to 
show what men. Choke ' and Littleton.' This is not the custom, 
for it is agabst common right and reason. Danby.^ Fisheis may 
justify going upon the land to fish, for this is commonwealth, and 
for the sustenance of man, and is the common law, which was 

ranted. Fairfax.* ^' Digging is destruction of the inheritance, 
therefore it is not a custom, 6sc.*^ But this appears more fully 
still by recurring to the Year-book itself, and lord Hale, De Pat' 
tibus Maris^ 86, treats it as arising upon a custom ; for he there 

ays, '^ Lfook at the book of 8 Ed. 4, 18, for the Custom of Kent, 
for fishermen to diy their nets upon the hind, diough it be the 
soil of private men." The case, as stated in the Tear-books, 8 
Ed. 4, 18, 19, after stating the pleadings aa in Broke, proceeds 
as follows : Nele. He hath said that the men have used, &c., 
and this is not a good prescription, being, he ought to show who, 
&c. Choke. Tliis custom oannot be good; for it is against 
common right to prescribe to dig in my land ; but there are other 
customs, which are used throughout the whole land, and such 
customs are lawful ; as of innkeepers, 6cc. and also a neighbor 
negligently keeping his fire, &c., and such customs are good, dsc. 
Littleton. A custom which runs through the whole land is the 
common law, as the cases that. you have put are, dec. ; and. Sir, 
such custom, which may stand with reason, shall be suffered, as 
in the case where the younger son ought to inherit ; for there is 
a reason for this, 6zc. But this custom is against reason ; for if 
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he may dig in one place, he may dig in another place ; and so; 
if a man hath a meadow adjoining the sea, they may, by such 
custom, destroy all the meadow, which would not be reasonable. 
Danby. Those who are fishers in the sea may justify their going 
on the land adjoining to the sea ; for such fishery is for the com- 
monwealth, and for the sustenance of all the realm, 6sc. ; where- 
fore this is common law, quod fait conceasum* (This, it may be 
observed, as far as it extends to the land above high water-mark, 
is contrary to Ball v. Herbert, unless where it is founded on 
custom. Such a custom may be good where a right to dig is not 
claimed, or the doing so may be justified under such circumstan- 
ces as I shall afterwards state from Lord Hale.) Choke. If I 
have land adjoining to the sea, so that the sea ebbs and flows on 
my land, when it flows, every one may fish in the water which 
has flowed on my land, for then it is parcel of the sea, and in 
the sea every one may fish of common right, &c. ; and. Sir, 
when the sea is ebbed, then in this land, which was flowed be- 
fore, peradventure he may justify his digging, &c. ; lor this land 
10 of no great profit to me, &c. It, therefore, clearly appears 
that this case proceeded entirely upon a particular custom, and 
the doctrine laid down by Choke, C. J. may be true, where there 
is such a custom ; and such custom, confined to the sea-shore, 
may perhaps be good ; but, if founded solely on the common 
law, is inccKisistent with many passages in Lord Hale. By the 
common law, though the shore, that is to say, the soil betwixt 
the ordinary flux and reflux of the tide, as well as the sea itself, 
belongs to the king ; yet it is true that the same are also pritnd 
facie puhlici juris, or clothed with a public interest. But this 
jus publicum appears from Lord Hale to be the public right in 
all the king's subjects, of navigation for the purposes of com- 
merce, trade, and intercourse ; and also the liberty of fishing in 
the sea or the creeks or arms titereof, which Lord Hale, De 
Jure Maris, p. 11, says, the common people of England have 
regularly, as a public common of pischary, and which, he says, 
they may not, without injury to their right, be restrained of, un- 
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less in such places, creeks, or navigable rivers where either the 
king or some particular subject has granted a propriety, exclusive 
of that common liberty. Neither in Lord Hale^s treatise, nor 
elsewhere, does it appear that there is a common law right in 
the king^s subjects in general, or any of them, to appropriate 
the sea-shore, or the soil even below the low water*mark, for 
general purposes, though temporary only, to their own use, with- 
out the king's grant or license, even where that can be done 
without nuisance to his subjects. Such an appropriation by any 
of the king's subjects, without his grant or license, though it 
were not in law a nuisance, would be (see Lord Hale, De PoT' 
tUms MariSj 85), where the soil remains the king's, a purpres- 
ture, an enroachment, and intrusion upon the king's soil, which 
he may either demolish or seize, or arent, at his pleasure ; and 
though it were even by building below the low water-mark, it 
would not, as Lord Hale there sa3rs, be ip9o facto a common 
nuisimce, unless it be a damage to the port or navigation ; but 
where it is a common nuisance, as he also there says, even the 
king himself cannot license it This shows that by the common 
law the king's subjects have not a general right of using or ap- 
propriating the soil of the sea-shore, or of the sea itself, as they 
please, even where the soil remains the king's, clothed with the 
jus puhUcunty and where that use or appropriation is effected in 
such a manner as not to be a nuisance to the public right of 
others. 

But, further, such a general public right in all the king's sub- 
jects, to use the sea-shore for all such temporary purposes as 
they please, would be, I think, inconsistent with the nature of 
permanent private property, or with the sea-shore becoming 
such permanent private property. If, therefore, the right of 
bathing, and the right of passing over the sea-shore on foot and 
with carriages, claimed as incident thereto, be claimed under the 
supposed general right of the public to use the sea, and the shore, 
for all such temporary legal purposes as they may please, such 
a public right of general appropriation is inconsistent with the 
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fact of the locus in quo being private property, and of the fishing 
therein being also a private exclusive right, as stated in the case. 
And if the right of bathing, and of the incident foot and car- 
riage way claimed for that purpose, cannot be established under 
such a general claim of right as I have before stated, it can only 
be supported under the specific claim of a public right of bathing, 
and of a carriage way, as incident thereto ; for to that extent it 
must be established, in order to entitle the defendant to the judg* 
ment of the Court And then, I ask, where is such a right of 
bathing on the sea-shore, where it has become private property, 
and may immemorially have been so, and of a carriage way for 
that purpose as incident thereto, when sought for, to be foimd as 
existing at the common law, mdependently of usage and custom ; 
a right too which is here claimed beyond the extent of the usage 
actually found in the case? Where the soil remains the king's, 
and where no mischief or injury is likely to arii^ from the enjoy- 
ment or exercise of such a public right, it is not to be supposed 
that an unnecessary and injurious restraint upon the subjects 
would, in that respect, be enforced by the king, the parens patria. 
Where there is, and has hitherto been, a necessity, or even ur- 
gency, for such a right, it must, or most probably will have, 
usage and custom in the place to support, regulate, limit, and 
modify it ; for, whenever there has been a necessity for it, there, 
as far as such necessity has existed, some usage must have pre- 
vailed. 

In Ball V. Herherty Lord Eenyon, in speaking of common 
law rights, says, *' Common law rights are either to be found in 
the opinions of- lawyers delivered as axioms, or to be collected 
from the universal and immemorial usage throughout the country.^* 
And Ashhurst, J. says, '* It seems extraordinary (if there be any 
such right) that it is not defined with greater certamty in any of 
our law books ; for it is a right that m its nature must, if it ex- 
isted, be subject to some restrictions, as, that it should be exer- 

13T. R. 261. 
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eifled only on one, and that the most convenient aide of the river ; 
for it would, in many instances, be a very oppressive right, if it 
could be claimed on both aides.^^ And Buller, J. says, ^^ This 
being claimed as a comm<Mi law right, it can only be proved to 
exist by one of the means mentioned by my lord, as to general 
usage throughout the kingdom, of which the Court is obliged to 
take notice. That clearly does not exist. Then the question is, 
whetlier in our books, or on records, that right is established for 
which the defendant contends. The case in Lord Raymond is a 
veiy loose and inaccurate note. Another authority cited is a 
passage in Bracton, and quoted by GaUis : that plainly appears 
to have been taken from Justinian, and is only part of the civil 
law ; and whether or not that has been adopted by the common 
law, is to b^ seen by looking into our books, and there it is not 
to be found.^' The present claim, to the extent to which it is 
necessary to establish it on the part of the defendant, is not, 

4 

therefore, as it appears to me, supported either by necessity, by 
general usage of the realm, which forms the common law, or by 
special usage in the particular place ; nor is it to be found in our 
law books ; nor, if it were, would it follow that it was such a 
common law right as might not, by prescription at least, be oth« 
erwise appropriated. That general common law rights are fre* 
quently so appropriated, we all know to be the fact ; and that 
this may lawfully be established, by prescription at least, will 
appear from authority. The public common law rights, too, 
with respect to the sea, dsc., independently of usage, are rights 
upon the water, not upon the land, of passage and fishing on the 
sea, and on the sea-shore, when covered with water ; and though, 
as incident thereto, the public must havis the means of getting to 
and upon the water for those purposes, yet it will appear that it 
is by and from such places only as necessity or usage have ap* 
propriated to those purposes, and not a general right of lading, 
unlading, landing, or embarking where they please upon the sea- 
shore, or the land adjoining thereto, except in case of peril or 
necessity. In Carter v. MurcoU^ (4 Burr. 2162,) Yates, J. (speak- 
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log of a prescription for a 89veral fishery, claimed in a navigable 
river), says, ^' Such a right may be proved. By the law of Eng- 
land, what is otherwise common may, by prescription, be appro- 
priated. Grotius owns that navigable rivers may be appropriated. 
The case of The Royal Salmon Fishery in the River Banne, in 
Sir John Davies^ Reports, is agreeable to this ; and it is a very 
good case.^* 

Many passages in Lord Hale's Treatises are inconsistent with 
the existence of such a general right of bathing, and of a passage 
over the shore with carriages, at common law, as is here claimed, 
and show that whatever the general public rights are, that they 
are only such as are upon and in the water, and not upon the dry 
land, unless in places sanctioned by usage, whether they be parts 
of the shore or not ; at least, that they exist not upon the land, 
when not covered with water, where it has become private prop- 
erty, and, more especially, where it has immemorially been pri- 
vate or special property. I shall state a few of those passages. 
It appears from Lord Hale, that the king may license the erect- 
ing of quays, or other buildings, on the sea coasts, even below 
the low water-mark, where they are not in fact annoyances or 
nuisances. Hale, De Portibus Mcaris^ 65 ; so wears. Hale, 22, 
De Jure Maria, As to the making of ports, and the three-fold 
right therein, especially the right of ,an individual subject, by 
charter or prescription, in a port, and previously in a creek or 
haven, particularly in bringing in his own goods, where he is 
owner of the soil, Hale, 72, 73. As to the owner^s right to im- 
prove the shore, it is laid down that the king cannot grant a right 
to lade or unlade on the ripa or bank, without the owner^s con- 
sent ; there cannot therefore be any common law right to lade or 
unlade on the quay or shore, or land adjacent in the port. Hale, 
51, 76. Evidence to prove the shore parcel of a manor, &c., 
disproves the general right of all the king^s subjects on the shore, 
at least when and where it is not covered with water. So, as to 
having the right of royal fish and wreck, it is a great presumption 
that the shore is part of the manor, or otherwise he could not 
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l>aye them, Hale, 26, 27. Now, this would not be the case, if 
the king^Q subjects had a prior general right to come when they 
pleased upon the shore. These passages from Lord Hale appear 
to me to be inconsistent with the general right contended for, in- 
dependently of custom, for all the king's subjects to come as and 
when they please upon the shore, particularly where it has been 
either from time immemorial, or where it has since become pri- 
vate or special property, especially where it is not covered with 
the tide or water. Lord Hale notices and establishes the public 
right of navigating and fishing upon and in the water, and the 
right of resort to the ports, and of lading and unlading, landing 
and embarking therein either at the public places appointed, or 
by usage established for those purposes, or with consent, upon 
the land, either of the king or of individuals, but no further. 
This right of bathing, and of a carriage way, as incident thereto, 
is no where noticed ; and it does not, I think, exist by the com- 
mon law upon the locua in quo^ the private property of the plain- 
tiff, unsupported as it is by usage and custom. I am, therefore, 
of opinion, in this case, that the plaintiff b entitled to the judg- 
ment of the Court. 

Batlet, J. The question in this case is, whether there is a 
common law right for all the king's subjects to bathe upon the 
sea-shore, and to pass over it for that purpose, upon foot, and 
with horses and carriages, notwithstanding the part on which the 
right is claimed, is, as to its soil, vested in a particular individual, 
and although that individual has an exclusive right of fishing in 
that place with stake nets, and of driving these stakes into the 
soil, that they may support the nets. And I am of opinion, that 
there is no such conimon law right. By the sea-shore, I under- 
stand the space between the ordinary high and low water-mark, 
and the property in this is prima faciei in the king. It may, 
indeed, by grant or prescription belong to a subject, but until the 
contrary is shown, the presumption is, that it belongs to the king. 
Many of the king's rights are, to a certain extent, for the benefit 
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of his subjects, and that is the case as to the sea, in which all his 
subjects have the right of navigation, and of fishing, and it is so 
in highways, along which all his subjects have the right of pas- 
sage, and the king can make no modem grants in derogation 
of thosb rights. I have^ mentioned the rights of navigation and 
of fishing, because I can find no trace of such a right as that now 
claimed recognized in any of our books. It is material to dis- 
tinguish between the difieient descriptions of rights ; and the 
public may have a right of navigation, which is for the gene- 
ral benefit of all the kingdom ; and a right of fishing, which tends 
to the sustenance and beneficial employment of individuals ; but 
it does not thence follow that they have also the right of bathing. 
The existence or the extent of the subject's right is to be collect- 
ed in this, as in other instances, from the manner in which the 

• 

sea-shores throughout the kingdom have from time immemorial' 
been used, and from legal authorities upon the subject. The 
right, as claimed, is not confined to any particular place, if it 
exists at all, but it must exist upon every part of the sea-shore. 
Every private building, then, erected upon the sea-shore, and 
even wharfs and quays, would be an obstruction to that rights 
and, of consequence, abateable or indictable, ^d yet, in how 
many instances are such buildings, wharfs, and quays erected ? 
Every embankment by which land is redeemed from the sea 
would obstruct the exercise of this right, and be a nuisance, and 
so would the erection of stakes for holding nets ; and yet, how 
firequently are such embankments made, and such stakes set up ? 
A distinction has, indeed, been contended for between wharfs and 
quays, and other erections for public benefit, and for the interests 
of trade and commerce, and erections for private purposes ; but 
in how many instances are there buildings for private purposes 
on the sea-shore ? Where an erection is made on the sea-shore 
without authority, the crown may treat it as a purpresture, and 
prosecute it accordingly ; but it has never yet been held abate- 
able or indictable, because it happens to interfere with a supposed 
common law right of bathing. Indeed, this is the first time, as 
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far as I can learn, that such a right was ever stated upon any 
pleadings, or contended for in any court of law ; and the bcon- 
veniences which would result from such a right, afford to my 
mind a strong argument against its existence. In sea hathing, as 
it now prevails, particular regulations are desirable ; the restric* 
tionof particular machines to particular spots; a separation of 
those which are for men from those which are for females ; and 
the prevention of contests as to particular situations. Bathers 
who do not use machines should be in places of greater privacy, 
and at a distance from those parts which are generally used for 
the recreation of walking ; and yet the existence of this common 
law right would be a great obstruction to any such regulations. 
Indeed, if an individual had the grant of the sea-shore from the 
crown, and were using it for recreation or bathing, he or his 
family might be interrupted and deprived of all privacy by the 
exercise of this common law right. Let it be observed, too, that 
the whole shore cannot be necessary for the exercise of thb sup- 
posed right, and that it may be desirable to apply parts of the 
sea-shore to other purposes. The king, for the public welfare, 
may suffer such a right to be exercised in those parts of the shore 
which remain in. his hands to any extent which the convenience 
of the public may require ; but may he not also allow other 
rights to be exercised on other parts ? If the soil is vested in an 
individual, is he to be deprived of the right of saying how that 
soil shall be used, and of the privilege of making any regulations 
he may think fit ? In those places in which convenience has 
required the right, and it has continued from the time of legal 
memory, there will be a right by custom ; and, where that is not 
the case, the crown, or its grantees, are not likely to withhold it, 
upon proper terms, and under proper regulations. The case of 
Bagott V. Orr ^ seems to me to conclude nothing on the right in 
question. The defendant there justified trespassing on the rocks 
and sands lying within the flowing and reflowing of the tide, on 
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the ground that every subject of the realm had the liberty and 
privilege of getting and taking away ahell-iiBh and shells which 
had been left there by the tide. The general right of the public 
to take fish of the sea was admitted in argument ; but the right 
to take shells cast on the shore was denied ; and it was insisted, 
besides, that the general right was excluded where the shore was 
parcel of a manor. The Court thought that the plaintiff should 
have replied specially, to have raised the question as to excluding 
the geneml right ; but they thought the claim as to the shells so 
questionable, that they offered the defendant leave to amend, by 
confining his claim to the Sea-fish, and that offer the defendant 
accepted. The claim, therefore, in that case, was very different 
from the present ; it was a claim for something serving to the 
sustenance of man, not a matter of recreation only, — a claim to 
take, when lefl by the water, what every subject had an undoubted 
right to have taken whilst they remained in the water ; and upon 
that claim there was no regular judgment. But it would by no 
means follow because all the king^s subjects have a right to pick 
up fish on the shore, that they have, therefore, a right to pass 
over the sea-shore for the purpose of bathing. The passages 
cited from Lord Hale^s treatise, De Jure Marie, p. 22 and 36« 
in which it is laid down, ^' thaJt the jus privatum that is acquired 
to the subject, either by patent or prescription, must not prejudice 
ihe jus publieum, wherewith public rivers or arras of the sea are 
affected for public use,^^ leave the question untouched ; because 
the question in this case is, what ihejus publicum is : and that 
they do not define. Had Lord Hale stated as part of the jus 
publicum, that the public might use the shore as they thought fit ; 
that they might use it as a public highway, or for the purpose of 
bathing ; then those passages would have been authorities appli- 
cable to this case. But Lord Hale, in fact, only states that the 
jus publicum continues to exist, without defining what it is. Brae- 
ton, in 1. 1, c. 12, s. 6, does state what ihejus publicum is ; and 
if that passage be good law, it is a strong authority in favor of 
the defendant The passage is as follows : *' Publica vero sutU 
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omnia fiumina et portta, Ideoque jus piscandi omnihua cam* 
tnune est in porta et influmifdlmsJ** Now, he does not e?en say 
navigable rivers ; but I will assume that hyjluminihus is meant 
navigable rivers, and so far as I have cited the passage, I concur 
in what is there laid down; but he goes on, ^^ Riparum etiam 
usus puhUcus est jure gentium sicut ipsiusjluminisy That is, 
that the public have the same right to use the banks of the river 
that they have to use the river itself, and that, because the water 
is common to all mankind, the ripa is also common to all man- 
kind. The passage then goes on, '* Itaque naves ad eas appK- 
car e^ Junes arharihus %bi natis religare^ onus oLiquod in its repo- 
nere^ cuivis Kherum est, sicut per ipsumfiuvium naoigareP The 
word ^' ripa *' here applies to rivers and ports, and probably, also, 
to the land above the high mater-mark ; and, if it do, is this the 
law of England ? have all persons a right to fasten a ship to the 
banks of a river, or have they a right to tie ropes to the trees, or 
to land goods on the banks of every navigable river ? The case 
of Ball V. Herbert ^ is not a distinct authority upon this point, 
inasmuch as in that case, the right of towing was claimed. But 
the general question as to the right of the public on the ripa of a 
navigable river was discussed, and the Court appear to have been 
of opinion, tfiat the ripa of a navigable river was not p%Mici juris^ 
and they therefore virtually overruled the authority of Bracton. 
Lord Hale, in his treatise. Be Portibus Maris^ p. 84, after citing 
this passage, says, " As touching ports, and the public right of 
them, Bracton saith true ; with this allay, that hath been before 
observed, that the law of England doth thus far abridge that 
common liberty of ports, that no port can be erected without the 
license or charter of the king, or that which presumes and sup- 
plies it, viz. custom and prescription.'' But in another passage,* 
Lord Hale says, '^ Though A. may have the propriety of a creek 
or harbor, or navigable river, yet the king may grant there the 
liberty of a port to B., and so the interest of propriety, and the 
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interest of franchiae, several and divided. And in this, no injury 
is at all done to A., for he hath what he had before, viz. the m« 
terest of the soil, and consequently the improvement of the shore, 
and the liherty of fishing ; and as the creek was free for any one 
to pass in it against all but the king, (for it was publici juris as 
to that matter before,) so now the kbg takes off that restraint, 
and by his license and charter, makes it free for all to come and 
unlade. But if A. hath the ripa or bank of the port, the king 
may not grant a liberty to unlade upon that bank or ripa without 
his consent, unless custom had made the liberty thereof free to 
all, as in many places it is ; for that would be a prejudice to the 
private interest of A., which may not be taken from him without 
such consent^* There may perhaps be a distinction between 
the ripa of the river where the soil has been long private property, 
and that space between the high an4 low water-mark, where the 
sea ebbs and flows, but if there be such a distinction, what becomes 
of the authority of Bracton, where he says, " Riparum etiam 
USU8 puhlicus^ est jure gentium sicut ipsius fuminisJ*^ No man 
can travel through this kingdom along the banks of rivers, with- 
out seeing that private rights, exclusive of public rights, exist 
there, and every one of those rights is at variance with the doc- 
trine of Bracton, and with the supposed common law right now 
claimed. The practice of bathing may contribute to health, but 
it ought to be confined within reasonable limits, and it is by no 
means necessary, that the right should be co-extensive with the 
whole shore of the sea, or that it should extend to places where 
the right of fishing with stake nets exists. In the absence of any 
authority, to show that such right exists, and thinking that the 
authorities cited do not establish it, and that it would be attended 
with great inconvenience to the public, if a general right, free 
from all regulation by the owner of the soil was to be exercised 
throughout the whole of the kingdom, I am of opinion, that no 
such right exists, and consequently, that there ought to be judg- 
ment for the plaintifif. 
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Abbott, C. J. I have considered this case with very great 
attention, from the respect I entertain on this and all other occa- 
sions for the opinion of my learned BroUier Best, though I had 
no doubt upon the question when it was first presented to me ; 
nor did the defendant's counsel raise any doubt in my mind by 
his learned and ingenious argument This is an action of tres- 
pass, brought against the defendant for passing with carriages 
firom some place above high water-mark across that part of the 
shore which lies between the high and low water-maik, for the 
conveyance of persons to and from the water for the purpose of 
bathing. The plaintiff is the undoubted owner of the soil of this 
part of the shore, and has the exclusive right of fishing thereon 
with stake nets. The defendant does not rely upon any special 
custom or prescription for his justification, but insists on a com* 
mon law right for all the king's subjects to bathe on the sea-shore, 
and to pass over it for that purpose on foot, and with horses and 
carriages ; and this right is the only matter which, by the terms 
of the special case, is submitted to the opinion of the Court Now, 
if such a common law right existed, there would probably be 
some mention of it in our books ; but none is found in any book, 
ancient or modem. If the right exist now, it must have existed 
at all times ; but we know that sea bathing was, until a time 
comparatively modern, a matter of no frequent occurrence, and 
that the carriages, by which the practice has been facilitated and 
extended, are of comparatively modem invention. 

There being no authority in favor of the affirmative of the 
question, in the terms in which it is proposed, it has been placed 
in argument at the bar on a broader ground ; and as the waters 
of the sea are open to the use of all persons for all lawful pur- 
poses, it has been contended, as a general proposition, that there 
must be an equally universal right of access to them, for all such 
purposes, over land like the present If this could be established, 
the defendant must undoubtedly prevail ; because, bathing in the 
waters of the sea is, generally speaking, a lawful purpose. But, 
in my opinion, there is no sufficient ground, either in authority 
or in reason, to support this general proposition. 
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Commerce is a matter greatly favored in our law, by reaaon 
of the public and national benefits derived from it ; but, even as 
to this favored matter, I have found no authority in die law of 
England in support of such a proposition* Bracton, in the pas- 
sage so often referred to, speaks not of the waters of the sea 
generally, but of ports and navigable rivers. It may be admitted, 
that whatever is true of navigable rivers and their banks, may be 
true of the sea and of its shore* But the case of Ball v. Herbert i 
shows that the doctrine of Bracton, as to the banks of the navigaUe 
rivers, however warranted by the civil law, is not conformable to 
the law of England.' ^And as touching pc^ts, and the public 
right to them,** says Lord Hale, p. 64, ** Bracton saith true : but, 
with this allay, that the law of England doth thus far abridge that 
comm^ liberty of ports, that no port can be erected without the 
license or charter of the kmg, or that which presumes and sup- 
poses it, viz, custom and prescription.** So that even the privi- 
lege to be derived from ports cannot be in its nature universaL 
And, as to ports. Lord Hale, ch. 6, p. 78, distinguishes between 
the interest of property and the interest of franchise, and says, 
that ^' if A. hath the ripa or bank of the port, the king cannot 
grant liberty to unlade on the bank or ripa without his consent, 
unless custom hath made the liberty thereof free to all, as in many 
places it is.'* Now, such consent as applied to the natural state 
of the ripa or bank would be wholly unneoessary, if every man 
had a right to land his goods on every part of the shore at his 
pleasure* And, if there be no general right to unlade merchan- 
dise on the shore, there can be no right to traverse the shore with 
carriages or otherwise for the purpose of unlading ; and, conse- 
quently, the general proposition to which I have alluded cannot 
be maiBtained as a legitimate conolusioD from the general right 
to navigate the water. I have spoken of merchandise, and not 
of fish ; from the latter I studiously abstain, because no question 
of that kind is before the Court, and it is unnecessary to say any- 

>sT. R.aii. 
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thing upon h. It will be remembered, alsOf that I speak only of 
the general right, which is a matter perfectly distinct from thoee 
cases of necessity that often arise out of the perib of navigation. 
Having thus shown that the general proposition cannot, in my 
opinion, be maintained, I return to the particular right or privilege 
claimed in the present case. 

One of the topics urged at the bar in favor of this supposed 
right, was that of public convenience. Public convenience, how- 
ever, is, in all cases, to be viewed with a due regard to private 
property, the protection whereof is one of the distinguishing 
characteristics of the law of England. It is true, that property 
of the description of the present is, in general, of little value to 
its owner ; but I do not know how that little is to be protected, 
and much less how it is ever to be increased, if such a general 
right be established. If there be a general right of passage 
across land of this description in the nature of a highway, by 
what law are stake nets, or other implements of fishing, to be 
placed there, or sand or stones to be taken away, whereby the 
exercise of the right which, as cUdmed, will, in its universally, 
extend itself over every part of the sur&ce, may be obstructed, 
or rendered less convenient ? By what law can any wharf or 
quay be made ? These, in order to be useful, must be below 
the high- water mark, that vessels or boats may float to them when 
the tide is in ; but when the tide is out, no carriage can pass 
them. In some parts of the coast, where the ground is neariy 
level, the tide ebbs to a great distance, and leaves dry veiy con- 
siderable tracts of land. In such situations, thousands of acres 
have, at different times, been gained from the sea and its arms 
by embankments, and converted to pasture or tillage. But how 
could such improvements have been made, or how can they be 
made hereafter, without the destruction or infringement of this 
supposed ri|;fat ? And, it is to be observed, that wharfs, qua3rs, 
and embankments, and intakes from the sea, are matters of pub- 
lic as well as private benefit. 

Another topic relied upon by the defendant was usage and 
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practice. The practice of modem times can be considered, at 
the utmost, in the nature only of eyidence, more or less cogent 
according to its extent and uniformity. I am not aware of any 
practice, in this matter, sufficiently extensive or uniform to be 
the foundation of a judicial decision. It was said at the bar, that 
in some places a compensation is made to the owner of the shore ; 
but I do not rely on this assertion as a ground of judgment In 
many places, doubtless, nothing is paid. In some parts, the king 
is the owner of the shore ; and it is not probable that any obstruc- 
tion would be interposed on his behalf to such a practice. Of 
private owners, some may not have thought it worth while to 
advance any claim or opposition ; others may have had too much 
discretion to put their title to the 'Soil to the hazard of a trial by 
an unpopular claim to a matter of little value ; others, and prob- 
ably the greater part, may have derived or expected soimuch 
benefit from th^ increased value given to their own land above 
by the erection of houses and the resort of company, that their 
own interest may have induced them to acquiesce in, and even to 
encourage^ the practice, as a matter indirectly profitable to them* 
selves. But, further, the practice, as far at least as I am acquainted 
with it, differs in degree only, and not in kind or quality, from 
that which prevails as to some inland wastes and commons ; and 
even the difference in degree is, in some instances, not very great 
Many of those persons who reside in the vicinity of wastes and 
commons, walk or ride on horseback, in all directions, over them, 
for their health and recreation ; and sometimes, even in carriages, 
deviate from the public paths into those paths which may be so 
traversed with safety. In the neighborhood of some frequented 
watering-places, this practice prevails to a very great degree ; 
yet no one ever thought that any right existed in fhvor of this 
enjoyment, or that any justification could be pleaded to an action 
at the suit of the owner of the soil. 

The only remaining topic adduced for the defendant was, that 
the right may be considered as confined to those instances only 
wherein it can be exercised without actual prejudice to the owner 
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ot the shore, and subject to all modes of present use, or future 
improTement, on his part ; but no instance of any public right, 
so limited and qualified, has been found. Every public right to 
be exercised over the land of an individual is, pro tarUo^ a dimi- 
nution of his private rights and enjoyments, both {>resent and 
future, 80 fiur as they may at any time interfere with or obstruct 
the public right 

But, shall the owner of the soil be allowed to bring an action 
^;aii»t any penon who may drive h» carriage along these part, 
of the sea-shore, whereby not the smallest injury is done to the 
owner? The law has provided suitable checks to frivolous and 
vexatious suits ; and, in general, experience shows that the ownen 
of the shore do not trouble themselves or others for such matters. 
But where one man endeavors to make his own special profit by 
conveying persons over the soil of another, and claims a public 
right to do so, as in the present case, it does not seem to me that 
he has any just reason to complain, if the owner of the soil shall 
insist upon participating in the profit, and endeavor to maintain 
his own private right, and preserve the evidence thereof. For 
these reasons, I am of opinion that there is not any such commim 
law right as the defendant has claimed. 

Judgment for the Plaintx£ 
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MARTIN ETAL., PLAiNTim in Erboe v. LESSEE OF WADDELL, 

DnrSKDAHT IN ESBOB. 

(U Petan' U. StatM Sap. Court Rep. S69.) 

In error to the Ciromt Court of the United States for the dia- 
trict of New Jersey. 

The defendant in error, the lessee of William C. H. Waddell, 
institatedy to April term, 1885, in the Circuit Court of the United 
States for the district of New Jersey, an action of ejectment, 
against Merrit Martin and others, for the recovery of <sertain land 
covered with water, situated in the Raritanhay, helow high-water 
mark, in the State of New Jersey. The defendants appeared to 
the suit ; and at April term, 1887, the cause was tried by a jury, 
who found a special verdict, on which judgment was afterwards 
entered for the plaintiff; from which judgment the defendant 
prosecuted this writ of enor. 

. The case was argued by Mr. Wall, and jlr. Wood, for the 
plaintifi in error ; and by Mr. Ogden, and Mr. Wright, for the 
defendant. 

The special verdict found that on the 12th day of March, 1664, 
certain letters patent, duly executed, were granted by Charles 
the Second, then King of England, to James, Duke of York; and 
set forth the letters patent at large. The letters patent stated that 
the King,^* For divers good causes and considerations us thereunto 
moving, having of our special grace, certain knowledge, and 
mere motion, given and granted, and by these presents, for us, 
our heirs and successors, do give and grant unto our dearest 
4» 
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brother James, Duke of York, his heirs and assigns, all that part of 
the main land of New England, beginning at a certain place 
called or known by the name of St Croix, next adjoining to New 
Scotland, in America ; and thence extending along the sea-coast, 
unto a certain place called Petuaquine, or Pemaquid, and so up 
the river thereof, to the farthest head of the same, as it tendeth 
northward ; and extending from thence to the river of Kenne- 
beque, and so upwards by the shortest course to the river of Canada 
northward ; and also all that island or islands, commonly called by 
the several name or names of Matowacks or Long Island, situate, 
lying and being towards the west of Cape Cod, and the Narrow 
Higansetts, abutting upon the main land between the two rivers 
there, called or known by the several names of Connecticut or 
Hudson rivers ; together ateo with the said river called Hudson 
river, and the lands fiom the west side of Connecticut to the east 
side of Delaware bay. And also all thoee several islands called 
or known by the names of Martinis yine3rard and Nantucks, or 
otherwise Nantuckett, (whereof the tenements aforesaid, with the 
appurtenances in the dechuratipn aforesaid mentioned are parcel ; ) 
together with all the lands, islands, soils, riveiB, harbors, mines, 
minerals, quarries, woods, marshes, waters, lakes, fishings, hawk- 
ings, huntings, and fowlings, and all other loyalties, profits, 
commodities and hereditaments to said several islands, lands, and 
premises belonging and appertaining, with their and every of 
their appurtenances, and all our estate, right, title, interest, bene- 
fit, advantage, claim and demand, of, in, or to the said lands and 
premises, or any part or parcel thereof, and the reversion and 
reversions, remainder and remainders, together with the yearly 
and other the rents, revenues, and profits, of all and singular the 
said premises, and of every part and parcel thereof, to have and 
to hold all and singular the said lands, islands, hereditaments, and 
premises, with their and every of their appurtenances, hereby 
given and granted, or hereinbefore mentioned, to be given and 
granted unto our dearest brother James, Duke of York, his heirs 
and assigns forever ; to be holden of us, our heirs and successors. 
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as of out manor of East Greenwich, in our eonnty of Kent, in 
free and common soccage, and not in capite, nor by knight ser- 
vice, yielding and rendering. And the same James, Duke of 
Toik, doth fbr himself, his hein and assigns, oovenant and pro- 
mise to 3rield and render unto our heirs and successors, of and for 
tiie same, yearly and every year, forty beaver-skins, when they 
shall be demanded, or within ninety days after. And we do 
further of our special grace, certain knowledge, and mere mo- 
tion, for us, our heim and successors, give and grant unto our said 
dearest brother James, Duke of York, his heirs, deputies, agents, 
CommissioneiB and assigns, by these presents, Aitt and absolute 
power and authority to correct, punish, pardon, govwn, and rule 
an such the subjects of us, our hein and successors, as shall from 
time to time adventure themselves into any the parts or places 
aforesaid, or that shall or do at any time hereafter ii^utbit within 
the same, according to such laws, orders, <»rdinances, directions 
and iiurtruments, as by our said dearest brother or his assigns, 
shall be established, and in defect thereof, in case of necessity, 
according to the good discretions ot his deputies, commissicmerB^ 
officers or assigns respectively ; as well in all causes and matters 
capital and criminal, as civil, both marine and others, so always 
as the said statutes, ordinances and proceedings, be not contrary 
to, but as near as conveniently may be, agreeable to the laws^ 
statutes and government of this our realm of England; and 
saving and reserving to us, our heirs and successors, the receiv- 
ing, hearing, and determining of the appeal and appeals of all or 
any person or persons of, in, or belonging to the territories or 
islands aforesaid, in or touching any judgment or sentence to be 
there made or given. And further, that it shall and may be law- 
ful, to and for our said dearest brother, his heirs and assigns, by 
these presents, from time to time, to nominate, make, constitute, 
ordain, and confirm by such name or names, stile or stiles, as to 
him or them shall seem good, and likewise to revoke, discharge, 
change and alter, as well aU and singular, the governors, officers 
and ministers, which hereafter shall be by him or them thought 
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fit and needful to be made or used within the aforesaid parts and 
islands ; and also to make, ordain and establish all manner of 
orders, laws, directions, instructions, forms and ceremonies of 
government and magistracy, fit and necessary for and concerning 
the government of the territories and islands aforesaid, so always 
that the same be not contrary to the laws and statutes of this our 
realm of England, but as near as may be agreeable thereunto, 
and the same at all times hereafter to put in execution, or abro- 
gate, revoke, or change, not only within the precinctB of the said 
territories or islands, but also upon the sea^, in going and coming 
to and from the same, as he or they in their good discretion shall 
think to be fittest for the good of the adventurers and inhabitants 
there ; and we do further, of our own special grace, certain know- 
ledge, and mere motion, gra|:it, ordain, and declare that such 
governors, ofiicers and ministers, as from time to time shall be 
authorized and appointed in manner and form aforesaid, shall 
and may have full power and authority to use and exercise, mar- 
tial law, in cases of rebellion, insurrection, and mutiny, in as large 
and ample a n^anner as our lieutenants in our counties within our 
realm of England have or ought to have, by force of their com- 
mission of lieutenancy, or any law or statute of this our realm ; 
and we do further, by these presents, for us, our heirs and suc- 
cessors, grant uuto our said dearest brother James, Duke of York, 
his heirs and assigns, that it shall and may be lawful to and for 
the said James, Duke of York, his heirs and assigns, in his or their 
discretion, from time to time, to admit such and so many persons 
or persons to trade and traffic unto and within the said territories 
and islands aforesaid, and into every or any part or parcel there- 
of, and to have, possess, and enjoy any lands or hereditaments in 
the parts and places aforesaid, as they shall think fit, according 
to the laws, orders, constitutions, and ordinances by our said bro- 
ther, his heirs, deputies, commissioners, and assigns, from time to 
time to be made and established by virtue of, and according to 
the true intent and meaning of these presents ; and under such 
conditions, reservations, and agreements as our said brother, his 
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heirs or assigns, shall set down, order, direct and appobt, and not 
otherwise, as aforesaid ; and we do fbrther of our special grace, 
certain knowledge, and mere motion, for us our heirs and suc- 
cessors, give and grant unto our said dearest hrother, his heirs and 
assigns, hy these presents, that it shall and may be lawful to and 
for him, them, or any of them at all, and every time and times 
hereajfter, out of any of our realms or dominions whatsoever, to 
take, lead, carry, and transport in and into their voyages, and for 
and towards the plantations of our said territories and islands, all 
such and so many of our lovmg subjects, or any other strangers 
being not prohibited or under restraint, that will become our 
loving subjects, and live under our allegiance, as shall willingly 
accompany them in the said voyages; together with all such 
clothing, implements, furniture, and other things usually trans- 
ported, and not prohibited, as shall be necessary for the inhabi- 
tants of the said islands and territories, and for their use and 
defence thereof, and managing and canying on the trade with 
the people there ; and in passing and returning to and fro, yield- 
ing and paying to us, our heirs and successon, the customs and 
duties, due and payable, according to the laws and cQstoms of 
this realm. 

^^ And we ako, for us, our heirs, and successors, grant to our said 
dearest brother James, Duke of York, his heirs and assigns, and 
to all and every such governor or goveniors, or other officers or 
ministers as by our said dear brother, his heirs or assigns, shall 
be appointed, to have power and authority of government and 
command in or over the inhabitants of the said territories or 
islands, that they and every of them, shall and lawfully may from 
time to time, and all times hereafter, forever, for their several 
defence and safety, encounter, ezpulse, repel, and resist, by force 
of arms, as well by sea as by land, and all ways and means what^ 
soever, all such person and persons, as without the special license 
of our said dearest brother, his heirs or assigns, shall attempt to 
inhabit within the several precincts and limits of our said terri- 
tories and islands, and also all and every such person and persons 
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whatBoever, as shall enterprise or attempt at any time hereafter, 
the destruction, invasion, detriment, or annoyance to the parts, 
places, or islands aforesaid, or any part thereof; and, lastly, our 
will and pleasure is, and we do hereby declare and grant, that 
these our letters patent, or the enrolment thereof, shall be good 
and effectual in the law, to all intents and purposes whatsoever, 
notwithstanding the not reciting or mentioning of the premises 
or any part thereof, or the pietes or bounds thereof, or of ^ny 
former or other letters patent or grants heretofore made or granted 
of the premises, or of any part thereof, by us or of any of our 
progenitors, unto any other person or persons whatsoever, bodies 
politic or corporate, or any act, law, or other restraint, uncertainty, 
or imperfection whatsoever, to the contrary in anywise notwith- 
standing ; although express mention of the true yearly value or 
certainty of the premises, or any of them, or of any other gifts 
or grants by us, or by any of our progenitors or predecessors 
heretofore made, to the said James, Duke of York, in these pre- 
sents is not made, or any statute, act, ordinance, provision, proc- 
lamation, or restriction heretofore had, made, enacted, ordained, 
or provided, or any other matter, cause, or thing whatsoever, to 
the contrary thereof in anywise notwithstanding." 

The special verdict further found that, on the 28d day of June, 
1664, James, Duke of York, by indenture conveyed to Lord 
Berkley and Sir George Carteret, for a competent sum of money, 
all that tract of land adjacent to New England^ lying and being 
to the westward of Long Island, and Manhitas Island, and bounded 
on the east, part by the main sea and part by Hudson's river, 
having upon the west, Delaware bay or river, and extending 
southward to the main ocean as far as Cape May, at (he mouth 
of Delaware bay, and to the northward as far as the northern* 
most branch of the said bay or river of Delaware, which is in 
forty-one degrees and forty minutes of latitude, and crossing over 
thence in a straight line to Hudson's river, in forty-one degrees 
of latitude ; which said tract of land so as aforesaid demised, 
was, by the terms of the said indenture, thereafter to be called 
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New Cesanea or New Jersey, and waa a portion and part of the 
said tract of land, so as aforesaid granted by the said Charles the 
Second to the said James, Duke of York, and of which said tract 
so as aforesaid demised, the tenants aforesaid, with the appurte- 
nances in the declaration aforesaid mentioned, are parcel. To 
have and to hold to the said John, Lord Berkley, and Sir George 
Carteret, from the day next before the day of the date of the said 
indenture, for one whole year thence next ensubg. By virtue 
whereof, the said John, Lord Berkley, and Sir George Carteret, 
into the tenements so as aforesaid demised with the appurtenances 
entered, and were possessed thereof, for the term aforesaid, and 
being so thereof possessed, afterwards to wit, on the twenty-fourth 
day of the same month of June, in the year last aforesaid, by a 
certain indenture made between the said James, Duke of York, 
of the one part, and the said John, Lord Berkley, and Sir G^rge 
Carteret of the other part, bearing date the same day and year 
last aforesaid, for and in conrideration of a competent sum of 
good and lawful money of England, to the said James, Duke of 
York, paid by the said John, Lord Berkley, and the said Sir 
George Carteret, he, the said James, Duke of York, granted, 
bargained, sold, leased, and confirmed to the said John, Lord 
Berkley, and Sir Greorge Carteret, and to their heirs and assigns 
forever, they then bemg in their actual possession, the tenements 
last aforesaid, with the appurtenances, ao as aforesaid, to be called 
New Cssareea or New Jersey ; and also, all rivers, mines, min- 
erals, woods, fishings, hawkings, huntings, and fowlmgs, and all 
other royalties, profits, commodities, and herjoditaments whatso- 
ever, to the said land wi premises belonging, or in anywise 
appertaining, with their and every of their appurtenances, in as 
full and ample a manner as the same were granted to the said 
James, Duke of York, by the before-recited letters patent, to h%ve 
and to hold the tenements last aforesaid, with the appurtenances 
and every of them, unto the said John, Lord Berkley, and Sir 
George Carteret, their hein and assigns forever. 
The special verdict further found that afterwards, on the 38th 
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day of June, 1674, King Charles tbe Second granted to Jamee, 
Duke of York, and on the 28th and 29th days of July, 1674, 
James, Duke of York, for a competent sum of money, granted and 
coqyeyed to Sir George Carteret, all that tract of land adjacent to 
New England, lying and being to the westward of Long Island 
and Manhitas Island, and bounded on the east, part by the main 
sea, and part by Huds<m*s river, extending southward as far as a 
certain creek, called Bamagat, being about the middle between 
Sandy Point and Cape May, and bounded on the west, in a 
straight line from said creek, called Bamagat, to a certain creek 
in Delaware river, called Kenkokus Kill, and thence up the said 
Delaware river, to the northernmost branch thereof, in latitude 
forty*one degrees and forty minutes, and on the north, crossing 
over in a straight line to Hudson's river, in forty*one degrees of 
latitude, (of which said tmct of land and premises last mentioned 
and demised, the tenements aforesaid, with the appurtenances in 
the declaration aforesaid mentioned are parcel,) together with all 
mines, mmerals, woods, rivers, fishings, hawking*, huntings, and 
fowlings, and all the royalties, profits, commodities, and heredilar 
ments whatsoever, to the said last-mentioDed tenements belong- 
ing, or in anywise appertaining : with their and eveiy of their 
appurtenances, in as full and ample a manner as the same were 
granted to the said James, Duke of York, by the before-recited 
tetters patent ; to have and to hold the tenements last aforesaid, 
with the appurtenances, and every of them unto the said Sir 
George Carteret, bis heirs and assigns forever. And, further, 
that previous to the execution of the said last-mentioned letters 
patent, and of the said several herein before-mentioned indentures 
following the same, to wit, on the thirteenth day of June, in the 
year of our Lord one thousand mx hundred and seventy-four, by 
a certain proclamation published and promulged on the same day 
and year last aforesaid, by the said Charles the Second; he, the 
said Charles the Second, did command and charge alt penona 
whatsoever, inhabiting the said province of New Cfesaraa or 
New Jersey, whereof the tenements aforesaid, with the appurte- 



8PBCIAL TRDiCT FOUIID. xliX 

nances in the declaration aforeflaid mentioned, aie parcel, to yield 
obedience to the laws and government which were or should be 
thereafter eetablished in the said province, by the said Sir Geoqp 
Carteret, (who, in the words of the said proclamation, had th« 
sc^e power under him, the said Charles the Second, to settle and 
dispose of the said province, upon such terms and conditions as 
to him, the said Sir George Carteret, should appear fit), iq)oa 
pain of incurring the high di^leasure of the said Charles the 
Second, and of being proceeded against according to law. 

The jury further found that afterwards by conve]rances from 
Sir George Carteret to divers persons, and by conveyances from 
Lord Berkley and 0ie will of Sir George Carteret and sundry 
mesne conveyances and deeds of partition, set forth in the special 
Vi^rdict, and by a deed of eonfirmation ftom the Duke of York, 
the part of the province of New Jersey, called East New Jersey, 
of which the pramises in this ejectment are part, became vested 
in twenty-four proprietors, and all rights, benefits, and advantages, 
and all and every the islee, islands, rivers, mines, mineralsj 
woods, fishings, hawkings, huntings, fowlings, and all other roy* 
alties, governments, powers, forts, franchises, harbors, profilBi 
commodities, and hereditaments whatsoever, unto the said east- 
erly part of the said province of New Jersey, belongbg or in 
anywise appertaining, with their and every of their appurte- 
nances ; and all the estate, right, title, and interest, claim and 
advantage, whatsoever, as well in law as in equity, of the said 
grantors, and each and every of them,' of, in, unto, and out of 
said easterly part of the said province of New Jersey, and of 
every part and parcel thereof, and the reversion and reversions, 
remainder and remainders, of the same, and of every part and 
pctfoel thereof, and all the rents, duties, services, reserved upon 
any eetates or grants theretofore made by the said Lord Berkley 
and Sir G^rge Carteret, or by any persons claiming any estate, 
interest or authority, from, by, or under either of them, of any 
part of the said premises thereby conveyed unto the said Sir 
Geo^ Carteret, to have and to hold to the said Sir George Car- 
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teret, and to his heirs and assigns in severalty, to the sole and 
pnly use of the said Sir George Carteret, his heirs and assigns 
forever ; and that it was further agreed and covenanted in the 
said indenture, quintipartite, that the part of the said province 
of New Jersey, therein conveyed to the said Sir George Cartereti 
should thereafter he known and distinguished by the name of 
East New Jersey. 

The jurors further found that cm the fourteenth day of March, 
1682, the Duke of York, in consideration of a competent sum of 
money for the better extinguishing of all such claims and de- 
mands as the said Duke of York, and his heirs might in anywise 
have, of, or in the premises, with the appurtenances, called East 
New Jersey, as aforesaid, did grant, bargain, sell, release, convey, 
and confirm unto the said twenty-four proprietors, their heirs and 
assigns, all the premises, with the appurtenances so as aforesaid, 
called East New Jersey, and' every part and parcel thereof, to* 
gether with all islands, bays, rivers, waters, forts, mines, minerals, 
quarries, royalties, franchises, whatsoever, to the same belonging, 
or in anywise appertaining, and also, the free use of all bays, 
rivers, and waters leading unto, or lying between the said laist- 
mentioned premises, or any of them, for free trade, navigation, 
fishery, or otherwise, to have and to hold, to the said twenty-four 
proprietors, their heirs and assigns forever to the only proper use 
and behoof of the said twenty-four proprietors, their heirs and 
assigns forever. And that the said Duke of York, by the said last* 
mentioned indenture, did also grant, transfer, and assign to the 
said twenty-four proprietors, and to their heirs and assigns, pro- 
prietors of the said province of East New Jersey for the time 
being, all and every such, and the same powers, authorized juris- 
dictions, governments, and other matters and things whatsoever, 
which by the said several above-recited letters patent, from the 
said Charles the Second, to the Bsii Duke of York, or either of 
them, were granted or intended to be granted, to be exercised by 
the said Duke of Yoric, his heirs, or assigns, his or their agents, 
or officers in or upon the said premises, by the said last-mentioned 
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indenturev confirmed or Intended to be thereby confirmed, and 
every of tfaem, to be held, enjoyed, ezercifled, and executed by 
the said twenty-four proprietors, their heirs and assigns, proprie-. 
tors of the said last-mentioned premises, for the time being, as 
fully, amply, to all intents, constructions, and purposes, as the 
said Duke of York, or his heirs could or ought to hold, enjoy, use, 
ezereise, or execute the same by force and virtue of the said sev- 
eral above-recited letters patent or otherwise, howsoever. 

The jurors further ft>und that King Charles the Second, on the 
twenty-third day of November, 1683, by an instrument in writ- 
ing, duly executed, and reciting the said last-mentioned indenture, 
from the said Duke of York, to the said twenty-four proprietors, 
did recognise their right to the soil and government of the said 
province of East New Jersey, and did strictly charge and com- 
mand the planters and inhabitants, and all other persons concerned 
in the same, to submit and yield all due obedience to the laws 
and government of the said tw^aty-four proprietors, their heirs, 
and assigns, as absolute proprietors and governors thereof, who 
in the words of the said instrument in writing, had the sole power 
and right, derived under the said Duke of York, from him the 
said Charles the Second, to settle and dispose of the said province 
of East New Jersey, upon such terms and conditions as to the 
twenty-four proprietors, their heirs and assigns, should seem 
meet, as also,- to their deputy or deputies, agents, lieutenants, and 
officers lawfully commissioned by them, according to the powers 
and conditions granted to them. 

The jufors further found that afterwards, on the fifteenth day 
of April, 1702, the said twenty-four proprietors, and the other 
persons, in whom the whole estate, right, title, and interest in the 
said province of East New Jersey were vested, at the said last- 
mentioned date as proprietors thereof, by an instrument in writ- 
ing, under their hands and seals, bearing date the same day and 
year last aforesaid, did for themselves, and their heirs, surrender 
and yield up unto Anne, Queen of England, 6ec., and to her 
heirs and successors, all the powers and authorities m the said 
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letters patent granted, to correct, fumkh pardon, govern, and rule 
all or any of her said majesty's subjects or others, who then were 
as inhabited or thereafter might adventure into or inhabit within 
the said province of East New Jersey ; and also to nominate, 
make, constitute, ordain, and confinn any laws, orders, ordinances, 
directions, and instruments for those purposes or any of them, and 
to nominate, constitute or appoint, revoke, discharge, change, or 
alter any governor or governors, officers or ministers, which were 
or should be appointed within the said province, and to make, 
ordain, and establish, any orders, laws, directions, instruments, 
forms or ceremonies of government and magistracy, for or con* 
ceming the same, or on the sea in going to or coming from the 
same, or to put in execution or abrogate, revoke or change such 
as were already made for or concerning such government or any 
of them ; and also all the powers and authorities by the said 
letters patent g^nted, to use and exercise martial law in the said 
province of East New Jersey, and to admit any person or per- 
sons to trade or traffic there ; and of encountering, repelling and 
resisting by force of arms, any person or persons attempting to 
inhabit there without the license of them, the said proprietors, 
their heirs and assigns, and all other the powers, authorities, and 
privileges of, and concemmg the government of the province last 
aforesaid, or the inhabitants thereof, which were granted or 
mentioned to be granted by the said several above-recited letters 
patent, or either of them. And that the same Queen Anne, af« 
terwards, to wit, on the seventeenth day of the same month April, 
in theyear last aforesaid, did accept of the said surrender of the 
said powers of government, so made by the said proprietors in 
and over the premises last aforesaid. 

And the jurors further found that afterwards, <m the 25th ot 
November, 1824, the legislature of the State of New Jersey 
passed an act, which declared that the shore and land covered by 
the waters of the sound and Saritan river, in the township of 
Perth Amboy, should be set apart for the purpose of planting and 
growmg oysters, subject tb a rent to be paid to the State of New 
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Jersey, and authorized the commissioners, acting under the law, 
to permit the owners of the adjacent land to stake off lots within 
the surveys of the commissionem ; which surveys of the land 
covered with water, the commissioners were directed to make. 
The jury found that the defendants in the ejectment, having com- 
plied with the regulations of the act of Assembly, were in pos« 
session of the lands covered with water, for the recovery of which 
the ejectment was brought 

The jury found the premises in dispute are situated beneath 
the waters of the Baritan river and bay, where the tide ebbs and 
flows. That the plaintiffs in the ejectment claimed title under 
regular conveyances from those to whom the proprietors of East 
Jersey had given deeds in fee-simple for the premises claimed by 
them. 

The cause was argued at lai^, by the counsel for the plaintiffs 
and the defendants, on many points ; but the decision of the Su- 
preme Court having been given exclusively on the questions pre- 
sented on the construction and effect of the letters patent, and 
the effect of the surrender by the proprietors of East Jersey to 
Queen Anne, in 1702, the arguments of counsel on these ques- 
tions only are (pven. 

Mr. Wood, (with whom was Mr. Wall,) for the plaintifis in error. 
[ It is admitted that the King of Great Britain, Charles the Sec- 
ond, had the power to grant the territory of New Jersey, as pri- 
vate property, and that he did so grant it, including private rivers, 
ordinary mines, &c. This territory was discovered and held, not 
for revenue, but for colonization and settlement Aflerthe grant, 
it was held by the proprietors as private property detached from 
government, and not as demesne lands of the government. This 
is conformable to usage. The proceeds of sales of the territory 
went into the private purse of the proprietors, and was not ap- 
plied to the fiscal purposes of the government. Taxes were 
resorted to under the proprietary government to raise revenue. 
6» 
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It is also admitted, that the king had power to create colonial 
and palatine governments, and jurisdictions. This power was 
disputed and denied after the Revolution of 1688 ; but this did not 
operate retrospectively, and destroy such patents as were already 
granted. 

It is also admitted that the surrender to Queen Anne embraced 
no private property ; but that the same was all reserved to the 
proprietors. 

To enable the plaintiff below to recover, he must be able to 
maintain two positions ; Ist, That he has a possessory title to the 
premises in question, the soil of this navigable water ; and, 2dly, 
That there was net a common right of fishery in the people at 
large in the premises in question. 

In ejectment, the party must recover possession of the soil, and 
therefore he must show a possessory title. 

If there was in the people of New Jersey a common right of 
fishery, the legislature exercising plenary sovereignty could un* 
questionably dispose of it, modify it, lease -it, and exercise every 
act of ownership and control over it. Of course, the lease of it 
mider the statute to the defendant would be good. The use and 
occupancy of the premises by the defendant, is only commensurate 
with that right He does not pretend to take absolute possesnon 
of the soil. He cannot be ejected from a possession commensu- 
rate with his right. 

Has the plaintiff shown a possessory title to ^e soil ? 

All titles in New Jersey go back to the grant of Charles the 
Second to the Duke of York ; and much depends upon the sound 
construction of this grant, in reference to the premises in question. 

There are, according to our view, two prominent errors in that 
opinion of which we complain ; and it may contribute to a right 
understanding of the argument to point them out at the threshold. 

First. In a grant by the king of prerogative rights to a subordi- 
nate governor, the regalia thus granted continue attached to the 
government, in the same way as when they were in the hands of 
the crown. In the grant of the right to an individual, they be- 
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conte mere private property — private franchises. The distinction, 
as will be shown, was in the mind of the Circuit Court ; but it 
did not make such a vivid impression as to induce the Court to 
carry it out to its legitimate results. 

Secondly. It is thought the Court erred m clothing the king with 
too despotic a power over the territory in question — treating him 
as an absolute despot, independent of parliament, and in consid* 
ering the grant as transferring to the duke such absolute powers. 

It is admitted this royal grant has a double aspect— a public 
and a private aspect. The plaintiff below must succeed in brings 
Sng his claim under the second point if he succeed at all. 

This country was hel^ by right of disooveiy, and not conquest. 

It was only retaken fnnn the Dutch and claimed on the ground 
of this prior right of discovery. Smithes New Jersey Laws, 36, 
37 ; 1 Story on the Constitution, 136 ; Chitty's Prerog. 29, 30 ; 
Carud Commissioners v. ThePeopk^ 5 Wend. 445 ; Sogardus v. 
THnity Church, 4 Pfetige, 178. 

The inhabitants emigrating to this country carried with them 
he laws of England, so far as they were applicable to their mtu- 
ation. 4 Paige, 178; 2 P. Wms. 75; 2 Salk. 411 ; Clark's 
Colonial Law, 7; 1 Cbalmers^s Opinions, 198; 2 Chalmerses 
Opinions, 202. The use of fisheries and rivers, as common prop* 
erty, was peculiarly applicable to their situation. 

If claimed by conquest, the Engli^, when invited to setde 
there, would carry with them their own laws and constitutional 
rights. 1 Story on.the Ck)n9titution, 111, and cases cited. 

Again, if claimed by conquest, even as to the conquered, the 
moment English law is introduced by proclamation or otherwise, 
it is irrevocable bj the king. Cowp. R. 213. Here it was intro- 
duced in the royal grant itself. 

The great principles of British liberty must be considered as 
accompanying this royal charter, and it must be construed ac- 
cordingly. 

It is matter of history that the Stuarts, to encourage emigra- 
tion, introduced into these colonies the broadest principles of 
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British liberty. The fundamental constitutions of New York 
show this. The people have always appealed to Magna Charta 
as the foundation of American as well as British liberty. 

There is no language in this royal grant that will pass the sea 
and its arms as private property. 

We must here treat it in the same way as if the king had 
granted a tract of land to a private individual. The plaintiff be- 
low can derive no aid from its being a public grant of territory 
and government. In that sense, we admit, the rivers passed ; and 
will presently show how they passed. 

We contend, first, that the sea and its arms were part of the 
regalia or prerogative rights of the crown. 

And, secondly, that they could not, upon a sound construction 
of this charter, pass as private property to the duke in his private 
capacity. 

First They are always called royal rivers. Banne CSase, 
Davies^s Rep. 155 ; Shultze, Aquatic Rights, 1 BI. Com. 264L 
Prerogative rights are such as are pre-eminently in the king by 
way of preference over his subjects. Such as royal mineSi 
wrecks, royal fish. 

Such rights as are held by the king on the same common 
ground as a subject holds, and are not prerogative rights. Such, 
for instance, as private rivers and the ordinary demesne lands of 
the crown. Chitty^s Prerog. 4. Royal rivers are pre-eminently 
in the king. Private rivers are presumed to be owned by the 
adjacent proprietors. Not so with public rivers; they are, at com- 
mon law, in the king. 

Again. The sea and its arms are peculiarly and pre-eminently 
in the king, in respect to their uses ; all of which, at common law, 
are public, and they are held by the king for the public benefit, 
viz., navigation, fishery, the mooring of vessels, which is sulject 
to the jus preventionU, Angel on Tide- waters, 158. 

The private rights arise only after the charter is changed, as 
in the case of alluvion, wharfing out, draining, &c. Such rights 
until consummated are mere possibilities. 



ABOUinNT or COUNSEL. iTli 

The right in the sea and its arms centres in the king tot con- 
servation of the puhlic use. As a highway is called in the law 
the king^s highway. 

The counsel for the proprieton in Moody t. Arnold contended 
there was no distinction between the rights of the king, inasmuch 
as they were all held by the king, under Im prerogative or politi- 
cal capacity. 1 Halsted, 58. This argument confounded the dis- 
tinction between the capacity in which the king holds, and the 
rights held by him. Though he holds all in his political capacity, 
lie holds some pre-eminently as regalia or royal rights. General 
words, "rivers, mines,'^ &c., do not pass royal rivers, royal 
mines. Cases of Mines, Plowd. 388, 384, 886 ; Alton Wood^s 
Case, 1 Co. 46 b; 16 Vin. 597, Prerog. Ka. sec. 27; Chitty's 
Prerog. 892; Canal Commissioners r. The People^ 5 Wend. 451. 

Nothing passes against the king by implication. Banne Case, 
Davies^s Rep. 157 ; Jure Corons, 1-17 ; 7 Conn. Rep. 200. The 
term ^^ rivers'' win not pass the soil. Davies's Rep. 154. The 
terms *^ez certa sdentia^'^ dtc., never have the effect to enlarge 
the construction so as to embrace prerogative rights, in such 
genera] terms. Alton Wood's Case, 1 Co. 46 b, and the above 
case in 16 Viner. 

Such general terms as " all royalties,'' will not have the eflect 
7 Conn. Rep. 200. But in the grant in question, it is all royalties 
Appertaining to the premises granted. "Appurtenances" wiH 
pass nothing, except such things as are strictly appurtenant 
Chitty's Prerog. 392» It will not be pretended that royal rivers 
are appurtenant to the adjacent private land. 

These doctrines were fully maintained in this Court, in the case 
of Charles River Bridge, in 1 1 Peters. It will also be borne in 
mind, that this ancient grant is to be construed in reference to 
the rights of the prerogative, as then understood. 

We shall now view this royal charter in its other aspects as a 
great state paper, containing a transfer of territory with the 
powers of government, according to the principles of the British 
constitution. 
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In thb itespect it is to be construed upon liberal principles of 
public law. We admit that under this aspect of the case the re« 
galia passed. And we contend that, if the grants did contain 
language sufficient to pass them on technical grounds, they will 
be construed to pass to the duke as the regalia of the government ; 
he standing in the place of the crown, to hold them as the king 
held them. All the regalia, such as the sea and its arms, or the 
loyal riyeiB, royal mines, wrecks, &;c., &c., w^re held by the duke 
and the proprietory government under him, as attached to the 
government The duke being in the place of the king in respect 
to them. 1 Halsted, 77, 78. 

This construction is supported by considering. First, The char- 
acter and purpose in and for which the territoiy was held by the 
king. Secondly, The design of the royal grants. 

First. The territory was held and could only be held for settle- 
ment by colonization or otherwise. If held to lie idle, there 
would be the same objection to it as to the Indian title. 

Secondly. The design of the grant was to colonize and settle 
with British subjects, in order to consummate the title and extend 
the British dominions. The purpose was, as the grant purports on 
its face, to introduce British law, and the British constitution. 

To effect these great objects, it was indispensable that all the 
regalia or royal rights should be held here as they were in Eng- 
land, attached to the government, and for the benefit of the 
people. 

Prerogative rights are held for the benefit of the community ; 
more especially those charged with the common use, as royal 
rivers. Chitty's Prerog. 4; 4 T. S. 410; The Elisha, 5 Bob. 
Adm. Rep. 159. According to this view of the grant, the sea and 
its arms may correctly be said to be appurtenant to the govern- 
ment and territory as a colonial domain. 

This construction is illustrated by the cases of counties pala- 
tine. 

The count palatine derives his name, a pelatio, from his stand- 
ing in the place of the king, and indictments are charged against 
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his peace. 4 Inst. 204. Hence lands in a county palatine, when 
granted by the count, pass within livery. 4 Inst. 206. Lands 
may be holden of him in capite, though they cannot be of a pri- 
vate subject Davies^s Rep. 181. 

The regalia are not private, as they would be m the hands of 
an ordinary subject T^e count palatine can establish Courts of 
justice. 

The regalia in a county palatine are incident to the govern- 
ment Boss V. Bishop of Durham, 2 Bulst 226, 227. It is suffi- 
cient to prescribe for franchises not granted, by showing a 
county palatine. 4 Com. Dig. Franchise, D. 7. 

A county palatine is an inferior subordinate jurisdiction in the 
heart of the kingdom, with mere judicial and administrative 
powers. 

A colonial government extends over a large territory, and is 
clothed with high legislative and executive power as well as 
judicial — with complete, though subordinate sovereignty. 

If the regalia pass in a county palatine, as incident to the sub- 
ordmate jurisdiction, the reasons for passing them as incident to 
the colonial government, to be held and applied to the benefit of 
the colonists, applies with tenfold force. 

The surrender by the proprietors of the government to Queen 
Anne, included a surrender of all the regalia, such as wrecks, 
royal rivers, &c. 1st Impliedly. 2d. In express terms. 

1st Impliedly. — If the above view taken of the grant be cor- 
rect, this follows of course :-« 

If these regalia were by the royal grant converted into mere 
private franchises in the hands of individuals, as private property, 
detached altogether from the government, as we have admitted 
to be in the case with the soil and private rivers, then they were 
not surrendered. If they continued concomitants of the govern- 
ment, then clearly they were surrendered. What is a surrender 
but a retransfer ? If the regalia pass incidentally by the creation 
or transfer of the sovereign power, they will, of course, pass by 
the surrender or retransfer thereof. A king de facto takes the jure 
regalia. Chitt Prerog. 205. 
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But there are in this surrender express terms, apt and suffident 
to retransfer the regalia to the crown. 

They surrender all powers, authorities, and privileges of and 
concerning the government, and the inhabitants thereof. Leam- 
ing and Spicer, 615. 

" Privileges '' embraces the regalia in their hands. It was so 
understood by the proprietors. Sec. 13. It is so used at common 
law. 7 Com. Dig. Prerog. D. 32. 

If only the high political powers of government were designed 
to be surrendered, why was this language inserted in the surren* 
der ? The government itself embraces all these high political 
powers, and b senseless without them. All 'the minor jura 
regalia concerned the government and the inhabitants. 

The protocol is referred to, Learning and Spicer, 590, 596, 
wherein it is stated that the rights in the seas cannot well be cir- 
cumscribed. The rights of the seas there referred to, were 
wrecks, royal fish, &c. 

Now, any one familiar with the jurisprudence of New Jersey, 
knows that the proprietors never claimed or pretended, after the 
surrender, to claim these rights. The error here arises from 
attending to the protocol or negotiation, instead of the surrender 
itself. The proprietors negotiated for a reservation of those rights, 
like the Duke of Athol. But though the commissioners were at 
first disposed to concede some of them, yet finally none of them 
were reserved in the surrender. But this attempt, on the part of 
the proprietors to procure such a reservation, shows they were 
satisfied that the surrender would pass them to the crown, unless 
an express reservation could be obtained. 

In the construction of all ancient instruments, but more esp^ 
cially of public grants, long continued usage should have great 
influence. 

Next as to the rights in the sea and its arms. 

1. As to wrecks. This is one of the minor regalia respecting 
property, and is oAen vested in the subject as a franchise. Lords 
of manors bordering on the sea frequently claim it. Tet this 
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was surrendered, and has been the subject of repeated regulation 
by statutes providing when and under what circumstances the 
proceeds shall be paid into the state exchequer. Patterson^s 
Laws, 385. 

2. Ferries when established ^-whanres, ferry-stairs, piers, 6tc,^ 
stretch into the rivers and bays. If over a private river^ the 
owner of the ferry would have to purchase the land of the owner 
of the river. No such claim to the public rivers has been set up 
by the proprietors. 

3. Bridges. Toll bridges, and Inidges connected with turn- 
pikes, railroads, ^., when established over a public river, occu* 
pying the soil, would be an encroachment upon the rights of the 
proprietors, if they owned the bed of such river. Compensation 
in such cases is always made to the owners of private rivers and 
fast land ; but none has been made to the proprietois as owners 
of the public rivers. 

4. The right of the riparian proprietor to wharf out into the 
public river, is a local custom in New Jersey. How can the 
growth of such a custom be reconciled with the idea that the soil 
and fisheries in those public waters were the private property of 
the lords proprietors. 

5. In all the public waters of the State they have two kinds of 
isheries — common fisheries, and private or shore fisheries — be- 
longing to the riparian owner. The latter is confined to fisheries 
for those kind of fish which were usually taken by hauling the 
net upon the shore, and are called shore fisheries. By long usage, 
these kinds of fisheries have grown into private rights, belonging 
to the riparian owner, and have been recognised by repeated 
legislative acts. Bennet v. Boggs^ 1 Baldwin^sBep. 70. Those 
common of fisheries and riparian several fisheries are all incom- 
patible with the claims of the proprietors, who^ under such claims, 
would have had several fisheries in all the rivers, and disposed of 
them to their grantees. 

The Delaware was by an early law declared to be a common 
fishery. But this grew out of the controversy with Pennsylvania, 

6 
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and was the assertion of a right as against them. The same com- 
mon rights of fishery have existed in all the other waters of the 
State. Learning and Spicer, 480. 

6. The oyster fisheries are common in all the rivers and bays 
of the State, and have always been protected as such. 

The acts recite the rights of the poor to take oysters, and pro* 
tect them from encroachment by citizens of other States ; all 
founded on the idea of common right. 1 Halsted, 90, 91 ; 1 Alli- 
son's N. J. Laws, 57, Preamble ; 1 Pat. 203 ; 1 Nevile, 87. 

It is not pretended that the proprietors have ever possessed or 
enjoyed any of the regalia since the surrender. They have 
occasionally made a few grants which have extended over these 
public waters, but they have been very few. Their grants have 
almost invariably been confined to the bank or margin of the 
public rivers. See 4 Griffith's Law Begister, 1292. But in the 
few grants they have made, it is not pretended that the grantees 
have ever set up several fisheries for oysters, or floating fish ; or 
claimed and exercised an exclusive right in any other way. 

One would suppose, if the proprietors had claimed the regalia 
after the surrender, they would at once have asserted and exer- 
cised the right of extinguishing the Indian title, a prerogative 
right appertaining to private property. But this has never been 
claimed or exercised independently of license from the rojral 
government General usage in New Jersey, then, is decidedly 
hostile lo this extraordinary claim of the proprietors. 

A question has arisen whether the King of England can grant 
the soil of the sea and its arms, so as to destroy or prejudice 
public rights. Not considering this question at all material to the 
main argument, I have purposely kept it out. 

If he had not such a power, however, it serves to strengthen 
the construction of the royal grant that he did not intend thus to 
convey the sea and its arms by this charter. It has been shown 
that all the uses to which these public waters can be applied are 
public and common. 

It is only when the waters are excluded from the soil by allu- 
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▼ion, wharfing out, dec., dec., that it becomes private ; and then 
the whole character is changed. Udall v. Hie Trustees of Brook* 
lyn^ 19 Johns. Rep. 175. 

To grant the soil, so as to give an individual the right to take 
it after such a change, has been made a nice question ; and it has 
been stated that a grant to have this effect must be specially 
formed. Harg. 18 ; 2 Anst 604, 609. But why need it be so 
specially formed, if the king can at once grant so as to vest in 
an individual the soil, and divested of all common use before the 
ehange takes place ? 

Common of fishery is a right which may be specially pleaded, 
and cannot be traversed. Richardson v. The Mayor of Orford^ 
2 H. Black. 182 ; S. C. 4 Term Rep. 437 ; Ward v. Crestoell, 
Willes* Rep. 268. A grant of soil cannot destroy the common 
right of fishery. Chit. Prerog. 142 ; 2 Bl. Com. 39. The distinction 
drawn by Blackstone between free and several fisheries is not that 
the latter requires an ownership of the soil, but an exclusive fish- 
ery in a private river, granted by a private person. See Chitty 
on Fisheries, 243-269. Harg. p. 11, admits a common right of 
fishery cannot be destroyed. 

The grants and pre-emptive rights spoken of in the books are 
dums by prescription, and grants of prescriptive rights, arising 
or presumed to have arisen prior to Magna Charta. See also 
5 Mod. 73; Siderfin, 148, 149 ; 16 Vio. Piscary, b. 1 ; Year Book, 
8th ed. 4, 18 ; 7 East, 195 ; 1 Inst. Magna Charta, ch. 16, 23. 

The grant of the river Thames opposite London, is founded on 
an ancient prescriptive grant. Shultze, 56. No case can be 
shown of a grant^ince Magna Charta and its confirmation, not 
founded on an ancient prescriptive right 

The royal fisheries in the river Banne were special royalties, 
the ancient inheritance of the crown resting upon old charters, 
collected from the Pipe Rolls ; the evidence of which as there 
adduced, would have been superfluous, if the king has the right 
and power over the navigaMe waters here contended for. 

The only remaining question to be considered is the effect of 
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the decisions of ilmoM v. Mundyj 1 Halsted, 1 ; and 1 Penning. 
Bep. 391. 

The first of these cases occupied the whole ground. The suit 
was brought on a location made under the proprietors with a view 
to try the right In the other case the question came up inci- 
dentally. 

The object of this suit unquestionably was, to review and over- 
torn the decision of Arnold v. Mundy. 

There is no pretence for alleging that any question under the 
Ck>n8titution of the United States arose in Mundy v. Arnold. 
The question was of unwritten local laws, resting on the construe* 
tion of an ancient charter applicable to real property, and afiected 
by the usages of the State. 

The jurisdiction of this Court over cases where citizens of 
another State than the one in which the suit arises are concerned, 
rests upon the ground that the federal Courts, in applying the 
law, will be more free from any undue influence. 

But it is State law they are to apply, not to review, alter, or 
remodel State law. 

The jurisdiction of this Court is not controlling or reviewing. 
It is not, so far as respects the settling of State law, equal. It is 
subordinate. The federal Courts follow, and do not lead. Their 
jurisdiction is occasional. Perhaps not one part in ten thousand 
of the public waters in question are under the jurisdiction of this 
Court at all. 

The members of this Court cannot be expected to be acquainted 
with all those local usages and opinions which enter into and 
modify the laws of a State, especially its unwritten law. Hence 
this Court has decided that the State judiciary is presumed best to 
know its own hiw, and is the appropriate oi^n to expound and 
settle it. Blmendorfy. Taylor^ 10 Wheat 160; Bdlw. Morrison^ 
1 Peters, 359, 360. Hence this Court follows and changes with 
the State law. Green v. Nealy 6 Peters, 301. 

It is said the decision in Arnold v. Mundy was not carried up 
and decided in the Court of Appeals. The true point to be as- 
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certained is, whether that decision is State law ; whether it has 
been so far adopted and acted upoa as to form a part of its un* 
written law. 

There are two branches of unwritten law m relation to this 
subject 

1. Those old and well-established doctrines about which there 
can be no dispute, and which can never be modified or changed 
without legislative interference, such as the law of descents. 

2. Adjudications upon cases constantly arising, attended with 
new combinations of circumstances. It is in reference to this 
second branch, that the rule applies. Under the maxim, Btart 
decisis^ these adjudications form part of the unwritten common 
law. But they may occasionally, when found not to work well, 
be modified. This flexibility is made to harmonize with the sta* 
btlity resulting from the application of the above maxim. The 
power of reconsidering and new-modelling adjudications will be 
exercised with great delicacy and caution. Adjudications once 
deliberately made, are held as forming part of the settled law ; 
notwithstanding this occasional interference with the rule. An 
occasional deviation does not impair the character of a fixed rule. 
When an adjudication is once deliberately made by a Court com- 
petent to settle the law, the power of disturbing or remodelling it 
does not belong to the tribunal of a foreign government. 

If such a point came up in the Supreme Court of any other 
State upon the local law of New Jersey, and it might come up 
incidentally, such a decision as in Arnold v. Mundy would be 
implicitly followed. The Courts at Westminster Hall would imr 
plicitly follow it. This Court, under the decision of Green v. 
JVea/, would implicitly follow it 

Is the Supreme Court of New Jersey competent to settle law ; 
or must it be carried up to the Court of Appeals ? The appeals 
to that Court are only occasional. There are no reports of their 
decisions. The decisions of the Supreme Court are all reported 
by law ; and they have, by force of law and usage, the authority 
of binding precedents in the State when not appealed from. 

6» 
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When cited in other casea, ey«i in fbe Court of Appeals, they 
are respected aa precedents and as State law ; more especially 
when they have stood for years, and have become die basis of 
business transactions and of legislative action, aa in the present 
case. 

It is also objected, that there has been but one decision upon 
this point. One decision fully and thoroughly investigated may 
be more effective than half a dozen decisions slightly considered. 
This ought not to be made a question of arithmetic There are 
seldom in any case fully discussed more than one decision, be* 
cause a court will not, unless in a very special case, hear a second 
argument in the same or in another cause on the same point 
It may, in other cases, be incidentally alluded to, but this can add 
little weight to the force of the decision. If that is wanted, we 
have it in this case. The doctrine was incidentally passed upon 
in 1 Penning. Rep. 891. Tide-waters were there held by the 
Court, and admitted by all the counsel, to be public navigable 
rivers. The oyster fishery there, was only deemed to be public 
and common on that account It has nowhere been decided by 
this Court, that there must be more than one decision, or a deci* 
•ion of the Court of Appeals in those States where they have such 
Courts, in order to introduce a case into the settled law of the 
State ; such a doctrine, if carried out, would unsettle a vast body 
of law, and would be productive of infinite mischief in those States 
where a branch of the legislative body forms an occasional Court 
of Appeal. Remarks made by the Court in the case before them, 
must be taken in reference to the circumstances. In aicase where 
the decision was by the State Court of Appeals, it may be said 
to form a part of the settled law; so where there have been seve- 
ral decisions, as sometimes happens in will cases, they may be 
said to have the same effect ; but it does not follow that one deci- 
sion may not have the same effect In 5 Peters, 151, and 6 Peters, 
299, this Court followed a single decision of the State Courts. 
A contrary doctrine would lead to unfortunate conflicts between 
the State and federal judiciary. If this Court should attempt to 
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orertorn Arnold v. Mwndy^ it could not be binding upon the 
State Courts. There would then be only one decision here. And 
upon the principles already settled in this Court, they would be 
bound to resipect and follow the decision of their own State Court 
in preference. If this Court should believe that the sofl was in 
the plaintiff below, but there was a common right of ^shery, for 
die reason above stated, the judgment should be in favor of the 
defendants below. 

Mr. Ogden for the defendants in error. 

There are two questions in this case : 1st. The extent of the 
grant of King Charles the Second. 2d. The operation and 
efiect of the surrender in 1702, to Queen Anne. 

The question whether the country, now the United States, was 
acquired by discovery or conquest, is of no moment in this case. 

The question what passed to the Duke of York, by the letteni 
patent, properly divides itself into two portions. 1. What was 
the thing granted. 2. Had the king the power to make the grant 
as it is construed by the defendants in error. 

The grant is of all the lands, soils, rivers, &c., and of all other 
regalities. '' Soil *^ is the appropriate word to pass land under 
water. It is not a general term, but an apt and proper one to 
pass soil under a river ; and therefore when used, passed by the 
king's grant all that is the prerogative right of the king. It is to 
be holden by the Duke of Yoric and his heirs, in fee-simple, in 
free and common soccage. Now, suppose the deed stopped here, 
would there be any doubt of its construction } It then grants the 
powers of government, civil and military. 

By the grant to the Duke of York, King Charles the Second 
parted with all the premises included within the grant, and also 
with all his rights of sovereignty or power of government, on 
condition, and so Jong as the laws made by the new government 
were not contrary to the laws of England ; reserving only a right 
of receiving and hearing appeals from provincial judgments and 
decrees or sentences. He parted with all his prerogative rights 
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in the territory contained in the grant : because having parted 
with the sovereign power, he must necessarily have parted with 
all the rights of sovereignty. He parted with his crown and 
with all the ^'ights attached to it ; and he had no prerogative rights 
remaining in him, except those expressly reserved. 

The DukjB of York, and the proprietors of New Jersey under 
him, were seised and possessed of all the rights of the King of 
England, both of property and government 

This presents the point, had the king power to make such a 
grant? 

It seems to the counsel for the defendants in error, to be 
placing this question on too narrow aground, to put the validity of 
this grant tipon the king^s prerogative rights. Those rights were, 
from their nature, and must be, confined to England. 

This grant, parting not only with the soil, but with the govern* 
ment of the country granted by him, transcends all his preroga- 
tive rights under the common law of England. He, as king, 
cannot grant a right of sovereignty over any part of England. 
This right to part with and convey the property and sovereignty 
of government of this territory, must be traced to the great prin- 
ciples of national law ; applicable to every nation, to every sover- 
eign in whom is the power of disposing of any property which 
the nation has acquired either by conquest or discovery. The 
correctness of this view of sovereign power must be judged of, 
not by the common law, but according to the law of nations. 

It is considered a cession by a sovereign to one of his subjects, 
but it is intended to vest in that subject a territory with all the 
rights of government ; and it must be construed as if it were a 
cession to another sovereign* By the treaty of 1783, the King 
of Great Britain ceded all his right and sovereignty over the 
United States. Did not the rivers and the soil under them pass 
without apt and special words to include all his regalities ? 

This was a newly acquired territory, then a wilderness ; the 
settlement and improvement of it were great objects with the 
crown. In order to efiect this, it was intended to hold out great 
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mducements to Engliahmen and others to come oyer and inhabit 
it. Self-government was always a favorite object with the 
people of England, who were strongly imbued with a love of 
liberty ; and in furtherance of that object, this grant, and the 
power and property included in it, were made and granted by 
the king. The people were to be subject to their allegiance to 
the crown ; but not to be subject to all the prerogatives vested i& 
the king by the common law. 

To a certain extent, this was a part of one and the same nation. 
' The enemies of England, in time of war, were their enemies ; 
and in time of peace, they were at peace with every nation with 
whom England was at peace. But to a great extent they were 
an independent government; making their own laws, holding 
treaties with the Indians, naturalizing citizens, and exercising full 
legislative authority ; restrained only by the condition contained 
in the patent, with an exclusive power of taxing their inhabi- 
tants, 6ec. 

To assert that they held all their rights, and exercised all their 
power subject to the common law prerogative of the King of 
England, would be contrary to common sense. To one prerc^ 
ative, from their peculiar and anomalous situation, they were 
subject, the power of the king to declare war and to make peace ; 
but to nothing else. 

The exercise of the royal prerogative had in many cases been 
considered as leading to acts of tyranny in England ; and to 
avoid being no longer within it, was no doubt one great induce- 
ment to many to leave that kingdom ; and they never could be- 
liege that those prerogative rights were to follow them in their 
new homes. 

In connection with this point in the argument, it is important 
to refer to dates. 

The patent of Charles the Second to the Duke of York was 
dated on the 12th of March, 1664. The duke conveyed to Berkley 
and Carteret on the 24th of June, 1664. The concession and 
agreement made by Berkley and Carteret with all and every the 
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adventurers, and all such as shall settle or plant there, hears date 
the 10th of February, 1664. 

If this was before the grant to the Duke of York, it is probable 
the concessions were known and approved of by the king before 
he made the grant to the duke. Whether, therefore, these grants, 
concessions, and agreements of Berkley and Carteret were made 
after or before the letters patent, is of no consequence* 

By the twenty-fifth article of the concessions we find the pro- 
prietors acting and erecting a government of their own, with the 
knowledge and consent of the king, with three distinct depart- 
ments, legislative, executive, and judicial ; and free, it is appre- 
hended, from all the common law prerogatives of the crown of 
England, and subject only to <me great prerogative, that of 
making war and peace. 

In confirmation of this doctrine, the Court are referred to Sal- 
keld, 666, where Lord Holt says, ** The law of England does not 
extend to Virginia ; her law is what the king pleases.'* In the 
opinion of Lord Holt, the power of the king was unlimited ; re- 
strained, or governed by no principle of the common law. He 
had a right, then, to grant New Jersey without any reference to 
the laws of England, or to his prerogatives under those laws* 
He could give no stronger evidence of his pleasure than by the 
words of the grant made by him to the Duke of York. 

But if this case is to be determined according to the strictest 
and most technical rules of the common law, let us now examine 
that law, and see what will be the result upon the questions in this 
case. 

It is contended by the counsel for the plaintifis in error, that 
the prerogative rights of the king to rivers, in which the tide ebbs 
and flows, to the bays and inlets from the sea, to the soil under 
the rivers, and to the fisheries, are held by him in trust for the 
use of all his subjects ; and cannot be transferred by him to an 
individual. If these were the trusts upon which the king held 
these rights, it is presumed that the State of New Jersey must 
now hold them upon the same trusts. By the Revolution, the 
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State acqaired all the rights which helonged to the crowiif hut 
none others. If the king held all the rightsk upon the trusts men- 
tioned, the State must hold them upon the same trusts. 

But by the legislation of New Jersey, all such trusts are de« 
nted. Acts of the legislature of New Jersey of November 24, 
and December 27, 1818. These acts authorize the leasing of 
those flats, or land, or soil under the water to any individual, and 
not to the riparian owners of the soil only, but to any one who 
shall pay the State a certain annual rent ; and have actually leased 
to the plaintiiis in error the premises in dispute for a term of 
years, none of whom are stated to be the owners of the tidjacent 
shores. 

If the legislature of New Jersey have the power to lease for 
years, they may do so for life or in fee. So long ^a they have 
ihe power to convey any interest or estate in the premises to in* 
dividuals, the nature and continuance of the estate to be conveyed 
or granted must depend entirely and exclusively on the legisla- 
tive discretion. 

By what course of reasoning do the conusel for the plaintiffs in 
error arrive at the conclusion, that the State have now the power 
to ioriake a disposition of thb property for private purposes, and 
that the crown anterior to the Revolution had no such power or 
right 

It is not intended to consume the time of the Court by reading 
the cases referred to in the argument already addressed to the 
Court by the counsel for the defendants in error. The principles 
contained in these authorities will be stated. All rivers, bays, 
which are what are called arms of the sea, in which the tide ebbs 
and flows, and the soil under them below high-water mark, and 
the rights of fisheries in these rivers, primd facie, belong to the 
king. They may, however, belong to a subject ; but he must 
show his title to them. He may show either an actual grant, or 
he may show a title by prescription, which always supposes a 
grant 

A grant from the king of a river, and the sofl under it, passes 
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a right of fishery to the grantee. It was, for some time, made a 
question, whether there could be a several right of fishery with- 
out the ownership of the soil ; all the cases oa that subject neces- 
sarily admit that the right of soil under the river may be vested 
in an individual. There are but two cases from which a contrary 
doctrine can be deduced. They are the cases in 6 Modem, 73, 
and 5 Rob. Adm. Rep. 159. But this Court, it is confidently be- 
lieved, will not suffer these two cases to overrule the mass of 
authorities cited for the defendants in error, nor the authority of 
6ir Matthew Hale, one of the most learned and accurate lawyers 
that ever lived. 

To proceed to the second point ; what rights were surrendered 
by the proprietors to the crown, by tbQ deed of surrender of 
1702? 

It will be recollected that the original grant from Charles the 
Second was not only of the property, but of the government of 
the territories granted. All civil and military power was granted* 

In 1702, the proprietors surrendered their right of government, 
and nothing else ; whatever was a right of property was retained 
by them. Whatever was necessary for the government, was 
surrendered by them. 

Certainly the surrender never intended to abandon any of the 
property, and to enable the queen to grant it. It has been shown 
that the property in the soil was granted to those who held under 
the letters patent of Charles the Seccmd, as property. It is, then, 
evident, that it never was surrendered to the crown. If it never 
was granted as property, but was a part of the powers of govern- 
ment necessarily appertaining to it, then it was not surrendered. 
As has been shown by the cases cited, the soil under a river may 
be granted by the crown to a subject, and the government still 
goes on. This fully establishes the position diat the retaining 
such property in the crown is not necessary to the existence and 
administration of the government 

The proprietors exercised privileges which are essential to 
every government They established forts. A fort was erected 
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at Amboy. They continued after the surrender to use and exer- 
cise all rights of property in the territory for its protection and 
for their advantage. This is not a case of local law, and the de- 
cisions of the Courts of New Jersey are not entitled to authority 
in the Courts of the United States, as they would be on the con- 
struction of the statutes of New Jersey. This Court will look at 
these decisions witli respect, but will not yield to them the deci- 
sion of the question before the Court The Court are now called 
upon to give a construction to a patent from the King of England, 
which related to territory as well within the limits of what b now 
New York, as New Jersey. • This is not a local question. 

For the construction the Court are now called upon to give to 
these letters patent, they will look at the interpretation given to 
them in West Jersey. The people of that part of the territory 
granted by the letters patent, have always used the right of fishery 
in the river Delaware. This right has been derived from grants 
of the proprietors of West Jersey. 

Mr. Wright, for the defendants in error. 

The following is a concise statement of the facts of the case. 
An action of ejectment was instituted in the Circuit Court of the 
United States for the district of New Jersey, by the defendant in 
error, to try the title to land covered with water, situated in the 
bay of Amboy, near the mouth of the Raritan river. The de- 
fendant in error, being plaintiff below, obtained a judgment in 
the Circuit Court, on a special verdict ; and this writ of error was 
prosecuted by the defendants. 

In the Circuit Court, the plaintiffs in the ejectment claimed title 
under a patent from King Charles the Second of England, to his 
brother James, then Duke of York, executed 12th March, 1664, 
by which the whole of the territory now the State of New Jersey, 
including the premises in question, with other large bodies of 
land, were granted to the Duke of Ycark. By conveyances from 
the Duke of York and others, the property was claimed to be 
vested in the defendant in error. The patent describes the land 

7 
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in the usual form of such conveyances from the crown of Eng- 
land, without any exceptions or reservations, with certain islands 
upon the sea-coast, ^* and the lands from the west side of Con- 
necticut river to the east side of the Delaware bay." 

This was the grant of property from the king to the duke, and 
it is not questioned that the mesne conveyances from the duke 
down to the plaintiff in the ejectment have been equally broad 
and comprehensive to carry the title to the premises in question. 
In a subsequent part of the patent, full powers of government, 
civil and military, in and over the territory, are granted to the 
duke, '* his heirs, deputies, agents, and assigns," reserving only 
an appeal to the king in favor of any person ^* touching any judg- 
ment or setitence to be by them made or given." 

On the 15th of April, 1702, the twenty-four proprietors of 
East New Jersey, " assignees of the Duke of York,'' surrendered 
to Anne, then Queen of England, the powers of government 
granted in the patent from the king, which surrender was made 
in the very terms of the grant, in the patent; and that surrender 
so made, was accepted by the queen two days after it was made. 

Under this state of facts, not controverted, the questions in this 
case are made : 

First Could the King of England, in conformity with the law 
of nations and the laws of England, convey, in the year 1664, to 
a subject of his realm a valid title to lands covered by the water 
of bays, rivers, or arms of the sea, where the tide ebbs and flows, 
in the province of New Jersey ? 

The laws of nature and nations establish the following propo- 
sitions, pertinent to this question : 

1. Every nation is the proprietor as well of the rivers and seas 
as of the lands within its territorial limits. VattePs Law of Na- 
tions, 120, sec. 266. 

2. The sea itself, to a certain extent, and for certain purposes, 
may be appropriated and become exclusive property as well as 
the land. Vattel, 127, sec. 287 ; Rutherford, book 1, ch. 5, p. 76, 
sec. 3. 
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3. The nation may dispose of the property in its possession as 
it pleases; may lawfully alienate or mortgage it. Yattel, 117, 
sec. 261, 262. 

4. The nation may invest the sovereign with the title to its 
property, and thus confer upon him the rights to alienate or 
mortgage it Yattel, 117, sec. 261, 262. 

The laws of England establish the following propositions ma- 
terial to this point : Ist. The common law of England vests in 
the king the title to all public property. 1 Black. Com. ch. 8, 
298, 299 ; 2 Black. Com. 15, 261, 262 ; Hargrave's Law Tracts, 
De Jure Maris^ ch. 4, 10, 11, 12 ; 6 Com. Dig., title Prerogative, 
60; b. 63, Tenure, 337; 5 Com. Dig., title Navigation, 107 ; 
3 Coke's Reports, 5, 109. 

2. A subject may acquire the property of navigable rivers and 
the soil, and of specific localities in the sea itself, by grant or 
prescription, as he may many other prerogative rights of the king 
of a like character ; and the king may make all these grants to a 
sutgect Hargmve's Law Tracts, De Jure Maris j ch. 4, 11, 13, 
ch. 5, 17, 18 ; Palmer v. MuUigan^ 3 Caines's Sep. 315, 319 ; 
T%e People v. PlaU^ 17 Johns. Rep. 195. 

The Massachusetts cases equally recognise the authority of the 
law tracts in thit State. So, too, are the decisions in other States. 
1 Pick. Rep. 180 ; 2 Conn. Rep. 481 ; 2 Binney's Rep. 475. 

As it has been said that no grants of navigable rivers, and the 
soils and fisheries thereof, have been made since Magna Charta, 
the following references are made. Darr. Rep. 155 ; Donegal v* 
Hamilton^ 3 Ridge way's Parliamentary Cases, 276-328. 

Other authorities of English elementary authors, and English 
adjudged cases, sustain Lord Hale in the positions that the sub- 
ject can acquire these rights, and that the king has a right to make 
the grants, and has been accustomed to make them. 1 Black. 
Com. 286 ; 5 Cruise's Dig. 45, sec. 10, tit. 54, King's Grant ; 
3 Cruise's Dig. 262 ; Ccarier v. Murcat^ 4 Burr. Rep. 2163 ; S. C. 
2164, 2165, 1 Mod. Rep. 105 ; 5 Com. Dig. 108, tit. Navigation, 
6 Com. Dig. 55, tit Prerogative ; 4 Coke's Rep. part 7, p. 19 ; 
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Ballhrook v. Gooden^ 2 Burr. 1768. All the following anthoritiea 
of a date later than the publication of Hargrave^s Tracts give to 
them the highest authority. The Banker^s Case, Skinner^s Rep. 
601 ; The Mayor of Orford v. Richardson^ 4 Dumford and East, 
439; 5 Burr. 285; 5 Modern, 556; 3 Bam. & Cress. 875; 
2 Bos. & Pull. 572 ; 5 Bam. 6i Cress. 268. American cases 
sustain the right of the king to make such grants. 2 Binney^s 
Rep. 476 ; 4 Mass. Rep. 144, 522 ; 1 Pick. 180 ; 3 Johns. Rep. 
357 ; 6 Johns. 131 ; 17 Johns. 195 ; 20 Johns. 90 ; 1 Conn. Rep. 
284 ; 7 Conn. Rep. 486 ; 2 Conn. Rep. 481 ; 1 Har. & M'Hen. 
Rep. 564 ; 8 Wheat. 577-597. 

Mr. Wright proceeded to examine the cases cited for the plain- 
tiffs in error in support of the principles contended for by them. 
He argued that none of these cases impugned the doctrine he had 
claimed. Some of the cases were taken from the civil, and not 
from the common law, to which only the parties must look for the 
principles to govern the controversy. The difference between 
the civil and common law rights, and between the common law 
and the civil law, are laid down by Bracton. Bam. &c Cress. 
290, 292, 293, 309, 311. 

Blackstone (2 Black. Com. 39) supposes that Magna Charta, 
ch. 16, had restrained the king from granting free fishery ; by 
which he evidently intends '* exclusive fishery, in navigable 
waters, when the soil is in the king ; ** but he says it is different as 
to several fishery, because that must either be in, or be derived 
from the owner of the soil. 

The kings of England, then, had the right, by the laws of na« 
tions and the laws of England, at least until the statute of 1 Anne, 
in the year 1701, to grant in fee, to a subject, the crown lands 
and various royal franchises, portions of the property and inherit- 
ance of the crown, within the realm ; and the subject could take, 
hold, possess, and enjoy, in full propriety, according to the grant, 
the lands and franchises so conveyed to him by the sovereign. 

It cannot surely be necessary to resort to argument or author* 
ity to prove that the power of the king to make grants to his sub- 
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jects, either of lands or franchises, in the waste and wilderness 
province of New Jersey, in 1664 or 1674, was at least as exten- 
sive as the power he then possessed to make similar grants within 
the realm of England. 

Still it has heen objected that the title of the defendant in error 
is not sustained by these authorities, and the principles they es- 
tablish ; because it is aeAd the power of the king to grant is confined 
to the alienation of his private property, *' h\f ordinary revenue,** 
*4ands vested in him upon feudal principles,** and does not ex- 
tend to the public property, to property held ^* by virtue of his 
prerogative,** in which way only it is alleged he holds *' the allo- 
dium of the soil of navigable rivers And the sea.'* The authorities 
already cited answer this objection. 

All the cases establish the power of the king to make the grant, 
or the right of the subject to hold by prescription, which presup- 
poses a grant from the crown as the only lawful commencement 
of the title. Cited, 3 Cruise*s Dig. 244, tit Franchise, sec. 1 ; 
5 Cruise, 46, tit. King*s Giant, sec. 7 ; 2 Black. Com. 265 ; 
4 Burr. Rep. 2165. 

This objection, however, has no foundation in the English 
common law, but is entirely subversive of one of its oldest and 
best settled principles. The king holds nothing as *' private pro- 
perty,** but exeiy thing in jure .corona. Even that which was 
his private property before he was king, the moment the crown 
descends upon him, is held jure corona^ and not as his private 
property. 6 Comyn*sDig. 60,tit. Prerogative, (D. 64) ; Skinner*s 
Rep. 603. 

A tecond objection is, that by chapters 16 and 23 of the statute 
of Magna Charta, adopted by the king and parliament of England 
in the ninth year of the reign of Henry the Third, A. D. 1224-5, 
the power of the king to grant the soil of navigable rivers, ports, 
havens, and arms of the sea, was restrained, and the exercise of 
it as to new grants entirely prohibited, so that any such grantB, 
made subsequent to that statute, are contrary to its provisions, 
and therefore void. 
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This objection admits of several <veiy conclusive answers ; but 
the one which seems to present itself as first in order, as if sound 
it must be in importance, is 

1. That neither of these chapters of Magna Charta relate, at 
all, to the title of the soil upon which they act, or contain any 
prohibition whatever against grants of soil anywhere, either by 
the sovereign, or a subject. They merely, in the broadest con- 
struction which any one has sought to give to them, prescribe 
and restrain the use of the soil of the banks and beds of rivers, 
as it relates to obstructions to navigation and fishing ; and that 
equally whether the propriety of that soil be in a subject, or in 
the king. 

This position will not be obviated, if the Court shall be of the 
opinion that, by virtue of these statutes, a common right of fish- 
ery in the waters which cover the premises in question was 
secured to all the subjects of the king, and has passed to the 
people of the State of New Jersey ; because the plaintifik in error 
do not defend under any such claim of common right, but under 
a title in the State of New Jersey, adverse to the title of the de- 
fendant in error, and by virtue of which they claim a several 
fishery, the right to put the waters and banks in defence, to put 
down wears thereon, not obstructing the navigation, and to 
exclude, for a term of years, all the other inhabitants of New 
Jersey from taking fish there. 

2, Another answer to this objection is, that Magna Charta is a 
mere statute, and its application was local and confined to the 
realm of England, for which the Parliament which passed it was 
the local legislature, unless subsequently expressly extended to 
the colonies by competent authority. 

1. This is shown upon the face of the statute itself. The pre- 
amble contains this language. Cited Cokeys Institutes, part 1, 
vol. 1, p. 1, English ed. 1817. 

In order further to show the proper construction of the sixteenth 
chapter of Magna Charta, Mr. Wright also cited 2 Black. Com. 
39 ; Cruise's Digest, 261, title Franchise ; Duke of SomeneU y. 
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Fogwdly 2 Barn. & Cress. 875 ; 1 Statutes of Great Britain and 
Ireland, 579,718; 2 ib. 218, 242, 644,688; 7 Coke's Rep. 
part 13, p. 35, 86. 

It is believed that both the objections above enumerated are 
effisctually disposed of by the considerations and authorities pre- 
sented, and that the proposition before arrived at is fully estab^ 
lished, VIZ : ** That the King of England had the right, by the 
laws of nations, and the laws of England, at least until the statute 
of 1 Anne, in the year 1701, to grant in fee, to a subject, the 
crown lands, aod various royal franchises, portions of the property 
and inheritance of the crown, within the realm ; and the subject 
could take, hold, possess, and enjoy in full propriety, according 
to the grant, the lands and franchises, so conveyed to him by the 
sovereign.^' 

This Court has adopted these principles, as to the power of the 
king over his dbtant and conquered dominions ; and has applied 
them to the American colonies, especially so fiir as they relate 
to grants of the soil of this country, in a great variety of decisions. 
One of the leading cases, if not the most so, is that of Joknson v. 
M'ltUosh^ in which the opinion of the Court was pronounced by 
the late Chief Justice Marshall. Johnson v. Mlntosh^ 8 Wheat. 
Bep. 548, 578, 574, 595, 597. 

Whatever then may have been, or may be the power of the 
King of England to grant lands within the realm, it is believed 
the main question with which this argument commenced may 
now be safely answered. That the Kmg of England, in con- 
formity with the laws of nations and the laws of England, could 
convey, in the year 1664, to a subject of his realm a valid title 
to lands covered by the water of bays, rivers, and arms of the 
sea, where the tide ebbs and flows, in the then province of New 
Jersey ; and that the Courts of the United States cannot, accord- 
ing to the well-established principles of the laws of nations, of 
the laws of England, and of the laws of the United States, as 
applicable to grants of land within the United States, pronounce 
such a conveyance void, for the want of constitutional and legal 
power in the king to make the grant 
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Second. The next question is, do the letters patent from the 
king to the Duke of York, found in the special verdict, in fact 
convey the premises claimed by the defendant in error ; and to 
recover which this action is brought 

This inquiry must be answered principally from the letters 
patent themselves, and in them are found the following grants. 

Mr. Wright read the charter from King Charies the Second to 
the Duke of York, as set forth in the special verdict ; and cited on 
the construction of the charter, 2 Black. Com. 346, 347, 348 ; 
7 Conn. Rep. 186 ; Palmer v. Hicks^ 6 Johns. Rep. 133 ; 7 Conn. 
Rep. 198, 200. 

These letters patent, then, do convey to the Duke of York the 
premises in question in this suit, so far as the propriety thereof 
was vested in the king at the time of the grant Under these 
letters patent, the Duke of York took and held the territory de- 
scribed and conveyed unto him in the same year, when he 
assigned and transferred the same to Lord Berkley and Carteret* 
They thus became the owners of the property and government, 
and exercised all their rights in the same. Mr. Wright then 
referred to the grants to the purchasers from Lord Berkley and 
Carteret, as stated by the jury, and to the proceedings of the 
twenty-four proprietors of East Jersey, after they became the 
owners of the territory and government ' He cited Leaming and 
Spicer, 77, 138, 153, 227, 362. 

Third. Did this surrender to the Queen of England include, 
and carry with it, a surrender by the proprietors who made it, of 
the propriety of the soil covered by the waters of the navigable 
rivers, bays, ports, havens, and arms of the sea, within the terri- 
tory granted to them under the letters patent from King Charles 
the Second ? 

1. Does the deed of surrender, upon its face, reconvey the title 
to, and property in that part of the territory of New Jersey in 
which the premises.are situated ? By a reference to the charter, 
it will be seen that the powers of government were granted by a 
different instrument from that of the grants of the soil and the 
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appurtenances to it. The two classes of grants are in nowise 
connected. Leansing and Spicer, 609 to 615. 

No constraction of the language employed in these patents can 
be adopted, which by fair legal interpretation can be made to 
amount to a conveyance of a single item of the property granted 
in the first letters patent 

It is denied that the grantors in the deed of surrender intended 
to surrender and reconvey to the crown any of the rights of soil 
or of property conveyed to them by the letters patent of King 
Charles the Second. This is shown by the terms of the surrender. 
Leaming and Spicer, 588, 589, 590, 593, 594, 596, 613, 619. 

The residue of the argument of Mr. Wright was upon ques- 
tions arising on the charter and surrender, on which no opinion 
was given by the Court ; and this part of the argument is, there* 
fore, omitted. The opinion of the Court was upon the power of 
the king to grant the soil as claimed under the charter, by the 
defendant in error, holding under the twenty-four proprietors of 
East Jersey, as the grantees under the Duke of York. 

The last question for consideration is on the effect of the deci* 
sion of the Supreme Court of New Jersey, in the case of Arnold 
y. Mundp^ reported in 1 Halsted's Reports, 1. Does that deci- 
sion bind this Court in the present case ? 

The principal cases in which this question has been raised and 
considered or decided in this Court, are the following : M' Kean 
V. Dtlancy^ 5 Cranch, 82; Polk v. Wendal^ 9 Cranch, 87; 
TfuUcher v. Powetty 6 Wheat. 119 ; Blight v. RoehesUr^ 7 Wheat. 
585; Daly v. JameSy 8 Wheat. 495; Elmendorf v. Taylor ^ 
10 Wheat 152; 11 Wheat 861 ; 12 Wheat 153; 1 Peters, 571. 

The principles deducible from these decisions, and which are 
to govern the application of the rule, would seem to be the fol- 
lowing : 

1. That the point presented to this Court, and upon which its 
decision is invoked, shall be identical in substance and in law 
with the point presented to, and decided by the State Courts, 
whose decisions are relied upon as being the guide to this Court 
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2. The point must arise upon the construction of a legislative 
act of the State, whose Courts have given the construction relied 
upon ; or as to what is the local law of that State, relating ta the 
title to real property in the given case* 

3. The decision of the State Court upon the point presented, 
must have remained so long, and have been so uniform, as to 
authorize the presumption of acquiescence on the part of the peo- 
ple and authorities of the State, and to have made the decisions 
of these Courts upon that point a settled and established rule of 
law, as to titles to Unds within the State. 

Mr. Wright then went into a particular examination of the case 
of Arnold v. Mundy^ and contended that the decision did not 
come, in any manner, within the principles he had stated, and 
which are sustained by the cases referred to. In this examina- 
tion he cited Hargrave*s Law Tracts, D^ Jure Maris ^ ch. 1, p. 5 ; 
1 Mod. 105. 
Upon this point, aAer the examination of the case, he said : 
For each and all of these reasons, the decision of the Supreme 
Court of New Jersey in the case of Arnold v. Mundy^ cannot 
be considered as establishing a rule of law as to real property in 
that State, binding upon this Court in the decision of this cause* 
Wilkinson V. Leland et aJ.^ 2 Peters, 656 ; Hind and Wife r. 
VaUier^ 5 Peters, 401. After the analysis of the report of that 
case, which has been before made, it is believed that this Court 
will follow the rule laid down in these two cases, and say that 
the Circuit Court of New Jersey, in the case in question, was 
bound to decide, as the State Courts ought to have decided the 
same great questions, when presented to them for decision. In 
that case, the rules of the English common law, and not those of 
the civil law, will be the guide to a decision here. 

Mr. Chief Justice Takbt delivered the opinion of the Court. 

This case is brought here by writ of error from the Circuit 
Court of the United States, for the district of New Jersey. It 
was fully argued at the last term. But it was not then decided, 
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because the important principles involved in it, made it proper 
that the case should be heard and determined by a full Court ; 
and as some of the justices were not present at the former hear- 
ing, a re-argument was ordered. In pursuance of this order, it 
has been again elaborately discussed by counsel ; and having 
been carefully considered by the Court| I am instructed to deliver 
their opinion. 

The questions before us arise upon an action of ejectment, in* 
stituted by the defendant in error, who was the plaintiff m the 
Court below, to recover one hundred acres of land, covered with 
water, situated in the township of Perth Amboy, in the State of 
New Jersey. At the trial in the Circuit Court, the jury found a 
special verdict, setting forth, among other things, that the land 
claimed lies beneath the navigable waters of the Baritan river 
and bay, where the tide ebbs and flows. And it appears that the 
principal matter in dispute, is the right to the oyster fishery in the 
public rivers and bays of East New Jersey. 

The plaintiff makes title under the charters granted by Charies 
the Second to his brother the Duke of York, in 1664 and 1674, 
for the purpose of enabling him to plant a coloi^ on this conti- 
nent. The last-mentioned grant is precisely similar to the former 
in every respect, and was made for the purpose of removing 
doubts which had then arisen as to the validity of the first 

The boundaries in the two charters are the same, and they 
embrace the territory which now forms the State of New Jersey. 
The part of this territory known as East New Jersey , aAerwards, 
by sundry deeds and conveyances, which it is not necessary to 
enumerate, was transferred to twenty-four persons, who were 
called the proprietora of East New Jersey ; who by the terms of 
the grants were invested, within the portion of the territory con- 
veyed to them, with all the rights of property and government 
which had been originally conferred on the Duke of York by the 
letters patent of the king. Some serious difiiculties, however, 
took place in a short time between these proprietors and the 
British authorities ; and af\er some negotiations upon the subject, 
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they, in 1702, surrendered to the crown all the powers of govem- 
ment, retaining their rights of private property. 

The defendant in error clainu the land coYered with water, 
mentioned in the declaration, by virtue of a survey made in 1834, 
under the authority of the proprietors, and duly recorded in the 
proper office. And, if they were authorized to make this grant, 
he is entitled to the premises as owner of the soil» and has an 
exclusive right to the fishery in question. The plaintiff in error 
also claims an exclusive right to take oysters m the same place ; 
and derives his title under a law of the State of New Jersey, 
passed in 1624, and a supplement thereto, passed in the same 
year. 

The point in dispute between the parties, therefore, depends 
upon the construction and legal efiect of the letters patent to the 
Duke of York, and of the deed of surrender subsequently made 
by the proprietors. 

The letters patent to the duke included a very lai^e territory, 
extending along the Atlantic coast from the river St. Croix to the 
Delaware bay, and containing within it many navigable rivers, 
bays, and arms of the sea ; and afler granting the tract of country 
and islands therein described, ^^ together with all the lands, islands, 
soils, rivers, harbors, mines, minerals, quarries, woods, marshes, 
waters, lakes, fishings, hawkings, huntings, and fowlings, and all 
other royalties, profits, commodities, and hereditaments to the 
said several islands, lands, and premises belonging and apper- 
taining with their and every of their appurtenances, and all the 
estate, right, title, interest, benefit, and advantage, claim, and 
demand of the king, in the said land and premises ; ^* the letters 
patent proceed to confer upon him, his heirs, deputies, agents, 
commissioners, and assigns, the powers of government, with a 
proviso that the statutes, ordinances, and proceedings, established 
by his authority, should ^^ not be contrary to, but as nearly as 
might be, agreeable to the laws, statutes, and government of the 
realm of England ; saving also an appeal to the king, in. all 
cases, from any judgment or sentence which might be given in the 
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colony, and authorizing the duke, his heirs and assigns, to lead 
and transport out of any of the realms of the king to the country 
granted, all such and so many of his subjects or strangers not 
prohibited, or under restraint, who would become the ^ loving 
subjects^ of the king, and live under his allegiance, and who 
should willingly accompany the duke, his heirs and assigns.*' 

The right of the king to make this grant, with all of its prerog- 
atives and powers <^ government, cannot at this day be ques- 
tioned. But in order to enable us to determine the nature and 
extent of the interest which it conveyed to the duke, it is proper 
to inquire into the character of the right claimed by the British 
crown in the country discovered by its subjects, on this conti- 
nent ; and the principles upon which it was parcelled out and 
granted* 

The English possessions in America were not claimed by right 
of conquest, but by right of discovery. For according to the 
principles of international law, as then understood by the civilized 
powers of Europe, the Indian tribes in the new world were re* 
garded as mere temporary occupants of the soil, and the absolute 
rights of property and dominion were held to belorig to the Eu* 
ropean nation by which any particular portion of the country 
was first discovered. Whatever forbearance may have been 
sometimes practised towards the unfortunate aborigines, either 
from humanity or policy, yet the territory they occupied was 
disposed of by the governments of Europe at their pleasure, as 
if it had been found without inhabitants. The grant to the Duke 
of York, therefore, was not of lands won by the sword ; nor 
were the government or laws he was authorized to establish in- 
tended for a conquered people. 

The country mentioned in the letters patent, was held by the 
king in his public and regal character as the representative of the 
nation, and in trust for them. The discoveries made by persons 
acting under the authority of the government were for the benefit 
of the nation ; and the crown, according to the principles of the 
British constitution, was the proper organ to dispose of the public 

8 
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domains ; and upon these principles rest the various charters and 
grants of territory made on this continent The doctrine upon 
this subject b clearly stated in the case of Johnson v. l^lntosh^ 
8 Wheat. 595. In that case the Court, after stating it to be a 
principle of universal law that an uninhabited country, if dis* 
covered by a number of individuals who owe no allegiance to 
any government, becomes the property of the discoverers, pro- 
ceed to say, that ^' If the discovery be made and poesessiixi taken 
under the authority of an existing government which is acknow- 
ledged by the emigrants, it is supposed to be equally well settled 
that the discovery is made for the benefit of the whole nation ; 
and the vacant soil is to be disposed of by that organ of the gov« 
emment, which has the constitutional power to dispose of the 
national dominions ; by that organ, in which all territory is vested 
by law. According to the theory of the British constitution all 
vacant lands are vested in the crown as representing the imtioD, 
and the exclusive power to grant them is admitted to reside in 
the crown, as a branch of the royal prerogntive. It has been 
already shown that this principle was as fully recognised in 
America as in the island of Great Britain.^* 

This being the principle upon which the charter in question 
was founded, by what rules ought it to be construed ? 

We do not propose to meddle with the point which was very 
much discussed at the bar, as to the power of the king, since 
Magna Charta, to grant to a subject a portion of the soil covered 
by the navigable waters of the kingdom, so as to give him an 
immediate and exclusive right of fishery, either for shell-fish or 
floating fish within the limits of his grant. The question is not 
free from doubts and the authorities referred to in the English 
books cannot perhaps be altogether reconciled. But from the 
opinions expressed by the justices of the Court of King's Bench, 
in the case of BlundeU v. CatUrall^ 5 Bam. and Aid. 287, 294, 
304, 309 ; and in the case of The Duke ofSomareeU v. Fogwell^ 
5 Barn. & Cress. 883, 884, the question must be regarded as 
settled in England against the right of the king, since Magna 
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Charta, to make such a grant The point does not, howeyer, 
arise in this case, unless it shall first he decided that in the grant 
to the Duke of York the king intended to sever the bottoms of the 
navigable waters from the prerogative powers of government 
conferred by the same charter ; and to convert them into mere 
franchises in the hands of a subject, to be held and used as his 
private property. And we the more willingly forbear to express 
an opinion on this subject, because it has ceased to be a matter 
of much interest in the United States. For when the Revolution 
took place, the people of each State became themselves sover- 
eign ; and in that character hold the absolute right to all their 
navigable waters and the soils under them for their own common 
use, subject only to the rights since surrendered by the Constitu- 
tion to the general government. A grant made by their authority 
must therefore manifestly be tried and determined by different 
principles from those which apply to grants of the British crown, 
when the title is held by a single individual in trust for the whole 
nation. 

Neither is it necessary to examine the many cases which have 
been cited in the argument on both sides, to show the degree of 
strictness with which grants of the king are to be construed. The 
decisions and authorities referred to apply more properly to a 
grant of some prerogative right to an individual to be held by 
him as a franchise, and which is intended to become private 
property in his hands. The dominion and property in navigable 
watera, and in the lands under them, being iield by the king as a 
public trust, the grant to an individual of an exclusive fishery in 
any portion of it, is so much taken from the common fund in- 
trusted to his care for the common benefit. In such cases, what- 
ever does not pass by the grant, still remains in the crown for 
the benefit and advantage of the whole community. Grants of 
that description are therefore construed strictly — and it will not 
be presumed that he intended to part from any portion of the 
public domain, unless clear and especial words are used to denote 
it But in the case before us, the rivers, bays, and Jirms of the 
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sea, and all prerogative rights withia the limits of the charter, 
undouhtedly passed to the Duke of York, and were intended to 
pass, except those saved in the letters patent The words used 
evidently show this intention ; and there is no room, therefore, 
for the application of the rule above mentioned. 

The questions upon this charter are very different ones. They 
are: Whether the dominion and propriety in the navigable waters, 
and in the soils under them, passed as a part of the prerogative 
rights annexed to the political powers conferred on the duke. 
Whether in his hands they were intended to be a trust for the 
common use of the new community about to be established 4 
or private property to be parcelled out and sold to individuals, 
for his own benefit. And in deciding a question like this, we 
must not look merely to the strict technical meaning of the words 
of \he letters patent. The laws and institutions of England, the 
history of the times, the object of the charter, the contemporaneous 
construction given to it, and the usages under it, for the century 
and more which has since elapsed, are all entitled to considera- 
tion and weight It is not a deed conveying private property to 
be interpreted by the rules applicable to cases of that description. 
It was an instrument upon which was to be founded the institu- 
tions of a great political community ; and in that light it should 
be regarded and construed. 

Taking this rule for our guide, we can entertain no doubt as to 
the true construction of these letters patent. The object in view 
appears upon the face of them. They were made for the purpose 
of enabling the Duke of York to establish a colony upon the 
newly discovered continent, to be governed, as nearly as circum- 
stances would permit, according to the laws and usages of Eng- 
land ; and in which the duke, his heirs and assigns, were to stand 
in the place of the king, and administer the government accord- 
ing to the principles of the British constitution. And the people 
who were to plant this colony, and to form the political body over 
which he was to rule, were subjects of Great Britain, accustomed 
to be governed according to its usages and laws. 
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It is said by Hale, in his Treatise De Jure Maris^ Harg. Law 
Tracts, 11, when speaking of the navigable waters, and the sea 
on the coasts within the jurisdiction of the British crown, ^^ that 
although the king is the owner of this great coast, and, as a con- 
sequent of his propriety, hath the primary right of fishing in the 
sea and creeks^ and arms thereof, yet the oommon people of 
England have regularly a liberty of fishing in the sea, or creeks, 
or arms thereof, as a public common of piscary, and may not, 
without injury to their right, be restrained of it, unless in such 
places, creeks, or navigable rivers, where either the king or some 
particular subject bath gained a propriety exclusive of that com- 
mon liberty.'' 

The principle here stated by Hale, as to ^^ the public common 
of piscary '^ belonging to the common people of England, is not 
questioned by any English writer upon that subject The point 
upon which difierent opinions have been ezpreseed, is, whether 
since Magna Charta, " either the king or any particular subject 
can gain a propriety exclusive of the commcm liberty.'' For, 
undoubtedly rights of fishery, exclusive of the ccHnmon liberty, 
are at this day held and enjoyed by private individuals under 
ancient grants. But the existence of a doubt as to the right of 
the king to make such a grant aAer Magna Charta, would of 
itself show how fixed has been the policy of that government on 
this subject for the last six hundred years ; and how carefully it 
has preserved this common right for the benefit of the public. 
And there is nothing in the charter before us indicating that a 
different and opposite line of policy was designed to be adopted 
in that colony. On the contrary, aAer enumerating in the clause 
herein before quoted, some of the prerogative rights annexed to 
the crown, but not all of them, general words are used, convey- 
ing ^^ all the estate, right, title, interest, benefit, advantage, claim, 
and demand'' of the king in the lands and premises before granted. 
The estate and rights of the king passed to the duke in the same 
condition in which they had been held by the crown, and upon 
the same trusts. Whatever was held by the king as a freroga- 

8* 
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tive right, passed to the duke in the same character. And if the 
word ^^ soils ^* be an appropriate word to pass lands covered with 
navigable water, as contended for on the part of the defendant in 
error, it is associated in the letters patent with " other royalties,** 
and conveyed as such. No words are used for the purpose of 
separating them from the jura regalia^ and converting them into 
private property, to be held and enjoyed by the duke, apart from 
and independent of the political character with which he was 
clothed by the same instrument Upon a different construction, 
it would have been impossible for him to have complied with the 
conditions of the grant For it was expressly enjoined upon him, 
as a duty in the government he was about to establish, to make 
it as near as might be agreeable in their new circumstances, to 
the laws and statutes of England ; and how could this be done, if 
in the charter itself this high prerogative trust was severed from 
the regular authority ? If the shores, and rivers, and bays, and 
arms of the sea, and the land under them, instead of being held 
AS a public trust for the benefit of the whole community, to be 
freely used by all for navigation and fisheiy, as well for shell-fish 
as floating fish, had been converted by the charter itself into 
private property, to be parcelled out and sold by the duke for his 
own individual emolument ? There is nothing, we think, in the 
terms of the letters patent, or in the purposes for which it was 
granted, that would justify this construction. And in the judg- 
ment of the Court, the land under the navigable waters passed to 
the grantee as one of the royalties incident to the powers of gov- 
ernment ; and were to be held by him in the same manner, and 
for the same purposes that the navigable waters of England, and 
the soils under them, are held by the crown. 

This opinion is confirmed by referrmg to similar grants for 
other tracts of country upon this continent, made about the same 
period of time. Various other charters for large territories on 
the Atlantic coast, were granted by different monarchs of the 
Stuart dynasty to different persons, for the purposes of settlement 
and colonization, in which the powers of government were united 
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with the grant of territory. Some of these charters very nearly 
resemhled m every respect the one now in controversy ; and 
none of them, it is believed, differed materially from it in the 
terms in which the hays, rivers, and arms of the sea, and the 
soils under them, were conveyed to the grantees. Yet, in no 
one of these colonies has the soil under its navigable waters, and 
the rights of fishery for shell-fish or floating fish, been severed by 
the letters patent from the powers of government. In all of them, 
from the time of the settlement to the present day, the previous 
habits and usages of the colonists have been respected, and they 
have been accustomed to enjoy in common, the benefits and 
advantages of the navigable waters for the same purposes, and to 
the same extent, that they have been used and enjoyed for cen- 
turies in England. Indeed, it could not well have been otherwise ; 
for the men who first formed the English settlements, could not 
have been expected to encounter the many hardships that una- 
voidably attended their emigration to the new world, and to peo- 
ple the banks of its bays and rivers, if the land under the water 
at their very doors was liable to immediate appropriation by 
another as private property ; and the settler upon the fast land 
thereby excluded from its enjoyment, and unable to take a shell- 
fish from its bottom, or fasten there a stake, or even bathe in its 
waters, without becoming a trespasser upon the rights of another. 
The usage in New Jersey has, in this respect, from its original 
settlement, conformed to the practice of the other chartered colo- 
nies. And it would require very plain language in these letters 
patent to persuade us that the public and common right of fishery 
in navigable waters, which has been so long and so carefully 
guarded in England, and which was preserved in every other 
colony founded on the Atlantic borders, was intended, in this one 
instance, to be taken away. But we see nothing in the charter 
to require this conclusion. 

The same principles upon which the Court have decided upon 
the construction of the letters patent to the Duke of York, apply 
with equal force to the surrender ailerwards made by the twenty- 
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four proprieton. It appears by the special verdict, that all the 
interest of the duke in East New Jersey, including the royalties 
and powers of government, were conveyed to these proprietors, 
as fully and amply and in the same condition as they had been 
granted to him ; and they had the same dominion and propriety 
in the bays, and rivers, and arms of the sea, and the soil under 
them, and in the rights of fishery, that had belonged to him under 
the original charter. In their hands, therefore, as well as in those 
of the duke, this dominion and propriety was an incident to the 
regal authority, and was held by them as a prerogative right, 
associated with the powers of goveinment And being thus 
entitled, they, in 1702, surrendered and yielded up to Anne, 
Queen of England, and to her heirs and successors, ^^ all the 
powers and authorities in the said letters patent granted, to cor- 
rect, punish, pardon, govern, and rule all or any of her roajesty^s 
subjects or others, who then were inhabitants, or thereafter might 
adventure into or inhabit within the said province of East New 
Jersey $ and also to nominate, make, constitute, ordain, and con- 
firm any laws, orders, ordinances, directions, and instruments for 
those purposes, or any of them ; and to nominate, constitute, or 
appoint, revoke, discharge, change, or alter any governor or 
governors, officers or ministers, which were or should be appointed 
within the said province ; and to make, ordain, and establish any 
orders, laws, directions, instruments, forms, or ceremonies of 
government and magistracy, for or concerning the same, or on 
the sea, in going to or coming from the same ; or to put in exe- 
cution, or abrogate, revoke, or change such as were already 
made, for or concerning such government, or any of them ; and 
also all the powers and authorities by the said letters patent to 
use and ezereise martial law in the said province of East New 
Jersey ; and to admit any person or persons to trade or traffic 
there ; and of encountering, repelling, and resisting by force of 
arms, any person or persons attempting to inhabit there without 
the license of them, the said proprietors, their heirs and assigns ; 
and all other the powers, authorities, and privileges of and oon- 
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cerning the governmeDt of the province last aforesaid, or the in« 
habitants thereof, which were granted or mentioned to be granted 
by the said several above«recited letters patent, or either of 
them ; ** which said surrender was aAerwards accepted by the 
queen. 

We give the words of the surrender as found by the special 
verdict, and they are broad enough to cover all the jura regalia 
which belonged to the proprietor. They yield up ^' all the pow- 
ers, authorities, and privileges of and concerning the government 
of the province ; ^' and the right in dispute was one of these au- 
thorities and privileges. No words are used for the purpose of 
withholding from the crown any of its ordinary and well-known 
prerogatives. The surrender, according to its evident object and 
meaning, restored them in the same plight and condition in which 
they origihally came to the hands of the Duke of York. What- 
ever he held as a royal or prerogative right, was restored, with the 
political power to which it was incident And if the great right 
of dominion and ownership in the rivers, bays, and arms of the 
sea, and the soils under them, were to have been severed from 
the sovereignty, and withheld from the crown ; if the right of 
common fishery for the common people, stated by Hale in the 
passage before quoted, was intended to be withdrawn, the design 
to make this important change in this particular territory would 
have been clearly indicated by appropriate terms ; and would not 
have been left for inference from ambiguous language. 

The negotiations previous to the surrender have been referred 
to, in order to influence the construction of the deed. But what- 
ever propositions may have been made, or opinions expressed 
before the execution of that instrument, the deed itself must be 
regarded as the final agreement between the parties ; and that 
deed, by its plain words, re-established the authority of the crown, 
with all of its customary powers and privileges. And when the 
people of New Jersey took possession of the reins of government, 
and took into their own hands the powers of sovereignty, the 
prerogatives and regalities which before belonged either to the 
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crown or the parliamentt became immediately and rightfully 
vested in the State. 

This construction of the surrender is evidently the same with 
that which it received from all the parties interested at the time 
it was executed. For it appears by the history of New Jersey, 
as gathered from the acts, documents, and proceedings of the 
public authorities, that the crown and the provincial government 
established by its authority always afterwards in this territory, 
exercised the same prerogative powers that the king was accus- 
tomed to exercise in his English dominions* And, as concerns 
the particular dominion and propriety now in question, the colo- 
nial government from time to time authorized the construction 
of bridges with abutments on the soil covered by navigable 
waters ; established posts ; authorized the erection of wharves ; 
and, as early as 1719, passed a law for the preservation of the 
oyster fishery in its waters. The public usages, also, in relation 
to the fisheries continued to be the same. And from 1702, when 
the surrender was made, until a very recent date, the people 
of New Jersey have exercised and enjoyed the rights of fishery, 
for shell-fish and floating fish, as a common and undoubted right, 
without opposition or remonstrance from the proprietors. The 
few unimportant grants made by them at different times running 
into the navigable waters, which were produced in the argument, 
do not appear to have been recognised as valid by the provincial 
or State authorities, nor to have been sanctioned by the Courts. 
And the right now claimed was not seriously asserted on their 
part, before the case of Arnold v. Mundy^ reported in 1 Hal- 
sted, 1 ; and which suit was not instituted until the year 1818 ; 
and, upon that occasion, the Supreme CkMirt of the State held, 
that the claim made by the proprietors was without foundation. 
' The effect of this decision by the State Court, has been a good 
deal discussed at the bar. It is insisted by the plaintiffs in error 
that, as the matter in dispute is local in its character, and the con- 
troversy concerns only fixed property, within the limits of New 
Jersey, the decision of her tribunals ought to settle the constrac* 
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tioo of the charter ; and that the Courts of the United States are 
bound to follow it It may, however, be doubted, whether this 
case falls within the rule, in relation to the judgments of State 
Courts when expounding their own constitution and laws. 

The question here depends, not upon the meaning of instru- 
ments framed by the people of New Jersey, or by their authority, 
but upon charters granted by the British crown ; under which 
certain rights are claimed by the State, on the one hand, and by 
private individuals, on the other* And if this Court had been of 
opinion that upon the face of these letters patent, the question 
was clearly against the State, and that the proprietors had been 
deprived of their just rights by the erron0ous judgment of the 
State Court ; it would, perhaps, be difficult to maintain that this 
decision of itself bound the conscience of this Court. It is, how- 
ever, unquestionably entitled to great weight It confirms the 
construction uniformly placed on these charters and instruments, 
by the other public authorities ; and in which the proprietors had 
so long acquiesced. Public acts and laws, both of the colonial 
and State governments, have been founded upon this interpreta* 
tion ; and extensive and valuable improvements made under it 
In the case referred to, the sanction of the judicial authority of 
the State is given to it And if the words of the letters patent had 
been far more doubtful than they are, this decision, made upon 
such a question, with great deliberation and research, ought, in 
our judgment, to be regarded as conclusive. 

Independently, however, of this decision of the Supreme Court 
of New Jefrsey, we are of opinion that the proprietors are not 
entitled to the rights in question ; and the judgment of the Circuit 
Court must, therefore, be reversed. 

Mr. Justice Thompson, and Mr. Justice Baldwin, dissented. 

Mr. Justice Thompson. 

The premises in question in this ease are a mud-flat covered 
by the waters of the bay of Amboy, in the State of New Jersey. 
The cause comes up on facts found by a special verdict in the 
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Court below ; by which it appears that the lessors of the plaintiff 
produced upon the trial a regular deduction of title from Charles 
the Second down to themselves, and the premises in question are 
admitted to be within the grant* And the general question in the 
case is, whether this mud-flat passed under the grant, and, in virtue 
of the several conveyances set out in the special verdict, became 
vested in the proprietors of New Jersey as private property. 
The opinion of a majority of the Court is against this right ; in 
which opinion, however, I cannot concur, and shall briefly assign 
the reasons upon which my opinion rests. 

Some objections have been made to the right of maintaining 
an action of ejectment, growing out of the nature of the subject- 
matter in controversy. There can be no grounds for such an 
objection. The subject in question is the right to land, and not to 
water. It is the ordinary case of an ejectment for land covered 
with water, and the premises are so set out and described in the 
declaration ; and the special verdict finds that the lessors of the 
plaintiff, under the title by them shown, entered into the tone* 
ments with the appurtenances in the declaration mentioned, and 
was thereof possessed until the defendant afterwards entered 
upon, and ejected, expelled, and removed the plaintiff from such 
possession. So that the subject-matter in controversy is found 
not only to be susceptible of actual possession, but to have been 
so possessed and enjoyed. 

A majority of the Court seem to have adopted the doctrine of 
Arnold v. Mundy^ decided in the Supreme Court of New Jersey, 
1 Halst. 1, in "which it is held, that navigable rivers, where the 
tide ebbs and flows, and the ports, bays, and coasts of the sea, 
including both the waters and the land under the water, are com- 
mon to the people of New Jersey ; and that, under the grant of 
Charles the Second to the Duke of York, all the rights which 
they call royalties passed to the duke as governor of the province, 
exercising the royal authority, and not as proprietor of the soil ; 
but that he held them as trustee for the benefit of all settlers in 
the province, and that the proprietors did not acquire any such 
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right to the soil ; that they would grant a several fishery ; and 
that no person who plants a hed of oysters in a navigable rivefi 
has such property in the oysters as to enaUe him to maintain an 
action of trespass against any one who encroaches upon it. And 
this rests on the broad proposition, that ^ title to the land under 
the water did not, and could not, pass to the Duke of York, aa 
private property. To maintain this proposition, it must rest on 
the ground that the land under the water of a navigable river is 
not the subject of a private right ; for if it can be conveyed by 
words, the grant in the present case is broad enough to pass the 
title to the land in question* 

It is worthy of observation, that the course of New Jersey in 
relation to this claim is hardly consistent with her pretensions. 
In the case of Arnold v. Mundy^ the Chief Justice says, upon the 
Revolution, all these rights became vested in the people of New 
Jersey as the sovereign of the country, and are now in their 
hands; and the legislature may regulate them, 6sc. But the 
power which may be exercised by the sovereignty of the State, 
is nothing more than what is called ihejua regiunij — the right 
of regulating, improving, and securing the same, for the benefit 
of every individual citizen. The sovereign power itself, there- 
fore, cannot, consistently with the principles of the law of nature 
and the constitution of a well-ordered society, make a direct and 
absolute grant of the waters of the State, divesting all the citizens 
of a common right. It would be a grievance which never could 
be long borne by a free people. 

If this be the received doctrine in New Jersey in relation to 
the Qavigable waters of that State, and the oyster fisheries, they 
remain common to all the citizens of New Jersey, and never can 
be appropriated to any private or individual use, and all laws 
having such object in view must be utterly null and void ; and it 
is difficult to perceive how the law of New Jersey, found by the 
special verdict, can be sustained. This act declares that the shore, 
and land covered with water, may be set apart and laid out by 
commissioners for the purpose of growing and planting oysters 
9 
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thereon, resernng such parts as might be judged necessary for 
public accommodation ; provided that nothing in the said act con- 
tained should authorize the commissioners to present any obstruc- 
tion, or cause any injury to the navigation of the said sound and 
river, or to any fishery or fisheries therein. Here the legislature 
treat these flats in all respects as land, to be used for planting 
and growing oysters ; and for the use of which a revenue is de- 
rived to the State, by the payment of a rent reserved. It is not 
the use of the water for any public purpose that this law con- 
templates ; but an exclusive right to the use of the land under the 
water, in contradistinction to the use of the water for purposes of 
navigation ; and that this, law is so to be considered is manifest 
from the proviso, that no obstruction should be made to the fishery 
or fisheries therein ; and here is a manifest distinction made be- 
tween a fishery and an oyster-bed. For if it had been under- 
stood that the fisheries included oysteries, the enacting clause 
and the proviso would present a glaring inconsistency. The 
enacting clause authorizes the setting apart die oyBtery to exclu- 
sive private use, when by the proviso no obstruction is to be made 
to the fisheries. So that if an oystery is a fishery, the owner is 
deprived of the exclusive use of it The act seems to be founded 
upon a distinction clearly held up in many <^ases to be found in 
the books, between an oystery and a fishery in the common ute 
of the term. The one applying to the use of land under the 
water, which is peculiarly adapted to the growing of oysters, and 
to be used for that purpose in the cultivation of oysters, as other 
lands are used for the purpose to which they are particularly 
adapted. Whereas a fishery, in common acceptation, has refer- 
ence to the use of the water for floating fish ; and this is a very 
obvious and qatural distinction. 

That the title to land under a navigable stream of water must 
be held subject to certain public rights, cannot be denied. But 
the question still remaibs, what are such public rights ? Naviga- 
tion, passing and repassing, are certainly among those public 
rights. And should it be admitted that the right to fish for float- 
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ing fish was included in this public right, it would not decide the 
present question. The premises in dispute are a mud-flat ; and 
the use to which it has been and is claimed to be applied is the 
growing and planting of oysters. It is the use of land, and not 
of water, that is in question. For the purpose of navigation, the 
water is considered as a public highway, common to all ; like a 
public highway on land. If land over which a public highway 
passes is conveyed, the soil passes, subject to that use ; and the 
purchaser may mainmio an action for an injury to this soil not 
connected with the use ; and whenever it ceases to be used as a 
public highway, the exclusive right of the owner attaches : so 
with respect to the land under water, the public use for passing 
and repassing, and all the purposes for which a public way may 
be used, are open to the public; the owner, nevertheless, retaining 
all the rights and benefits of the soil, that may not impede or in- 
terfere with the use as a public highway. Should a coal-mine, 
for instance, be discovered under such highway, it would belong 
to the owner of the soil, and might be used for his benefit ; pre- 
servkig, unimpaired, the publio highway. So with respect to an 
oyster-bed, which is local, and is attached to the soil. It is not 
the water that is over the beds that is claimed ; that is common, 
and may be used by the public ; but the use of the soil by the 
owner, which is consistent with the use of the water by the public, 
is reserved to the owner. Suppose this mud-^t should, by the 
wash from the shore, or the receding of the water, or in any other 
manner be filled up and become solid ground ^ which is by no 
means an extravagant supposition *- would not the proprietors be 
considered the owners of this land, and have the exclusive right 
to the use and enjoyment of it, if they had in no way parted with 
such right ? This cannot be denied, if the soil passed to and 
became vested in the proprietors under the grant to them. It 
surely would not be claimed by the State, it bemg no longer sus- 
ceptible of public use. 

The case of Brovm v. Kennedy, 5 Har. ds Johns. 195, is fully 
to this point* The question there related to the right to the soil 
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in the bed of a navigable rirer, which had been diverted to a 
canal; and it was held, that the property in the soil covered by 
the water was vested in the lord proprietaryi by the charter of 
Maryland ; that by the common law, the right was in the king, 
and he might dispose of it sub modo ; that the property in the 
soil may be granted, subject to the jus jnMicum ; that by the 
terms of the charter to Lord Baltimore, they clearly passed the 
property in the soil covered by any waters within the limits of the 
charter ; and if the bed of the river had not been conveyed 
away, it would have remained in the proprietary; and if an island 
had sprung up, it would have been his ; or if the bed of the river 
had been left bare, it would be his, as the jus publicum would be 
destroyed. 

The rules and principles laid down by Lord Hale, as we find 
them in Hargrave's Law Tracts, are admitted as containing the 
correct common law doctrine as to the rights and power of the 
king over the arms of the sea and navigable streams of water. 
We there find it laid down, that the King of England hath a 
double right in the sea, viz., a right of jurisdiction, which he 
ordinarily exercises by his admiral, and a right of propriety or 
ownership. Hargrave, 10. The king^s right of propriety or 
ownership in the sea and soil thereof, is evinced principally in 
these things that follow. 

The right of fishing in the sea, and the creeks, and arms there- 
of, is originally lodged in the crown ; as the right of depasturing 
is originally lodged in the owner of the coast whereof he is lord, 
or as the right of fishing belongs to him that is the owner of a 
private or inland river. But though the king is the owner of this 
great coast, and as a consequent of his proprietary hath the pri- 
mary right of fishing in the sea, and the creeks, and arms there- 
of; yet the common people of England have regularly a liberty 
of fishing in the sea, or creeks, or arms thereof as a public com- 
mon of piscary, and may not without injury to their right be 
restrained of it, unless fai such places, creeks, or navigable rivers, 
where either the king or some particular subject hath gamed a 
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proprietaiy exclusiTo of that coninu)a liberty, (11). In many 
ports and arms of the sea, there b an exclusion of public fishing 
by prescription or custom (12), although the king hath jirtmS 
fa/dt this right in the arms and creeks of the sea, eomimini jure^ 
and in common presumption ; yet a subject may have such a 
right in two ways. 

1. By the king^s charter or grant ; and this is without question. 
The king may grant fishing within some known bounds, though 
within the main sea, and may grant the water and soil of a navi- 
gable river, (17) ; and such a grant (when apt words are used) 
will pass the soil itself; and if there shall be a recess of the sea, 
leaving a quantity of land, it will belong to the grantee. The 
second mode is by custom or prescription. There may be the 
right of fishing without having the soil, or by reason of owning th'e 
soil, or a local fishery that arises from ownership of the soil, ( 18). 
That, de eommunijure^ the right of the arms of the sea belong to 
the king ; yet a subject may have a separate right of fishing ex* 
elusive 'of the king and of the common right of the subject, (20). 
But this interest or right of the subject must be so used as not to 
occasion a common annoyance to the passage of ships or boats ; 
for that is prohibited by the common law, as well as by several 
statutes. 

For the jus privatum that is acquired to the subject either by 
patent or prescription, must not prejudice the jus publicum^ 
wherewith public rivers or arms of the sea are afiected for public 
use, (22) — as the soil of an highway, in which, though in point 
of property may be a private man's freehold, yet it is charged 
with a public interest of the people, which may not be prejudiced 
or damnified, (36). 

These rules, as laid down by Lord Hale, have always been 
considered as settling the law upon the subjects to which they 
apply, and have been understood by all elementary writers as 
governing rules, and have been recognised by Courts of justice 
as controlling doctrines. They establish, that by the common law 
the king is the owner of all navigable rivers, bays, and shores ; 
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that he owns them in full dominicMi and propriety, and has fbll 
power and authority to convey the eame ; that he may grant a 
several fishery in a navigable stream, and the common law has 
annexed only two limitations upon this power, — that these 
waters shall remain highways for passage and navigation, and 
that whilst they remain ungranted, there is a common right of 
fishery in them ; but, subject to these limitations, the king has as 
full power to convey, as an individual has to convey the land of 
which he is the owner. 

I see nothing to countenance the distinctions set up, that the 
king holds these subjects as trustee, any more than he does the 
dry land ; or that he cannot convey them, discharged of the right 
of common fishery. There is no reason for such distinction with 
respect to land under water. The true rule on the subject is, that 
prim^ facie a fishery in a navigable river is common, and he who 
sets up an exclusive right, must show title either by grant or 
prescription. This is the doctrine of the King^s Bench, in Eng* 
land, in the case in 4 Burr. 2163. It was an action of trespass 
for breaking and entering the plaintiflTs close, called the river 
Severn ; and the defence set up was, that it was a navigable river, 
and an arm of the sea, wherein every subject has a right to fish ; 
and that an exclusive right cannot be maintained by a subject in 
a river that is an arm of the sea, but that the general right of 
fishing is common to all. But this doctrine was not recognised 
by the Court. Lord Mansfield said, the rule of law is uniform. 
In rivers not navigable the proprietors of the land have the right 
of fishing on their respective sides, and it generally extends ad 
filum medium aquc^ But in navigable rivers, the proprietors of 
the land on each side have it not. The fishery is common. It 
\b prima facie in the king, and is public. If any one ^claims it 
exclusively, he must show a right. If he can show a right by 
prescription, he may then exercise an exclusive right ; though the 
presumption is against him, unless he can prove such a prescrip- 
tive right. Here it is claimed and found. It is therefore consis- 
tent with all the cases, that he may have an exclusive privilege 



OFINION OP THOMPSON, J. DISSENTING. CiU 

of fishing, although it is an ann of the sea, such a right shall not 
be presumed ; but the contrary, pritn& facie ; but it is capable of 
being proved^ and must have been so in the present case. And 
Yates, Justice, says, he was concerned in such a case, but the 
right was not proved, and so found common ; but such a right 
may be proved. It may be appropriated by prescription ; and 
he refers to the royal salmon fishery in the river Danne, in Sir 
John Davies^s Reports, and says it is agreeable to this, and that 
it is a very good case. That it appears by it that the crown may 
grant a several fishery in a navigable river where the sea flows 
and refiowSy or in the arm of the sea. And he refers to the case 
1 Mod. 105, where, he observes, Lord Hale says truly, if any one 
will appropriate a privilege to himself, the proof lieth on hts side* 
Now, if it may be granted, it may be prescribed for; for a pre- 
scription implies a grant 

In the argument of this case, the counsel on the part of the 
defendant referred to the case of Warren v. Maihetos^ as reported 
in 6 Mod. 73, where it is said, every subject of common right 
may fish with lawful nets, kc.y in a navigable river, as well as in 
the sea, and the king^s grant cannot bar them thereof; and this 
case has been much relied on in the argument of the case now 
before the Court . But this report of the case in 6 Mod. 73, is 
clearly a mistake. It is the only case to be found in which the 
broad proposition here stated is recognised, that the king^s grant 
cannot bar the subject of the common right of fishing. And in 
the report of the same case, 1 Salk. 357, the case as stated is, 
that one claimed aolam piscariam^ in the river Ex, by a grant 
from the crown. And, Nott, Chief Justice, said, the subject has 
a right to fish in all navigable rivers as he has to fish in the sea ; 
and a quo warranto ought to be granted to try the title of this 
grantee, and the validity of his grant. Lord Nott, here, no doubt, 
meant to speak of the prima facie right of the subject For if he 
intended to say that no such exclusive right could be given by 
grant from the king, it would be absurd to issue a quo toarranto 
to try the title and validity of the grant, if by no possibility a 
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valid grant could be made. At all events, it is very certain that the 
King^s Bench, in the case of Citrtcr v, Murcoty did not recognise 
the doctrine of Warren and MathetoSy as reported in 6 Mod. 73. 
And under these circuihstances, it is entitled to no weight in the 
decision of the case now before the Court. 

It is unnecessary to refer to the numerous cases in the English 
books on this subject ; the doctrine as laid down in the case of 
Carter v. Murcot is universally recognised as the settled law on 
the subject, and is fully adopted and sanctioned by the Courts of 
this country. Numerous cases of this description have come 
before the Courts in the State of New York, and the principles 
and rules as laid down in the case of Carter v. Murcot fully re- 
cognised and adopted. In the case of James and Goulds 6 Cow- 
en, 376, the Court, in referring to that case, place the decision 
upon it, and say, ^* This is the acknowledged law of Great Britain 
and of this State ; and cases are referred to showing such to be 
the settled law.'* 

In the case of Johhson v. MItitosky 8 Wheat. 595, this Court 
say, that according to the theory of the British constitution all 
vacant lands are vested in the crown as representing the nation, 
and the exclusive power to grant them is admitted to reside in 
the crown as a branch of the royal prerogative. And this prin- 
ciple is as fully recognised in America as in Great Britain. All 
the lands we hold were originally granted by the crown. Our 
whole country has been granted ; and the grants purport to con- 
vey the soil as well as the right of dominion to the grantee. Here 
the absolute ownership is recognised as being in the crown, and 
to be granted by the crown, as the source of all title ; and this 
extends as well to land covered by water as to the dry land ; 
otherwise, no title could be acquired to land under water. There 
is in this case no intimation that any of the lands are vested in 
the crown as trustee, but as absolute owner. If lands under 
water can be granted and are actually granted, the grantees must 
of course acquire all the right to the use and enjoyment of such 
lands of which they are susceptible as private property, as mdch 
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80 as the dry land ; and there can be no grounds for any implied 
reservation of ungranted rights in the one case more than in the 
Other ; and the grant of the soil carries with it, of course, all the 
uses to which it may be applied, among which is an exclusive 
or several fishery. All grants of land, whether dry land or 
covered with water, are for great public purposes, subject to the 
control of the sovereign power of the country. So the grant of 
the soil under water, which carries with it a several fishery, is 
subject to the use of the water for the public purposes of navi- 
gation, and passing and repassing ; but it is nowhere laid down 
as the law of the land, that a several fishery is a part of the jus 
puhlicum^ and open to the use of the public. So long as the 
fishery remains ungranted, it is common, and may be used by the 
public ; but when granted to individuals, it becomes private pro- 
perty as much as any other subject whatever ; and I think the 
law is too well settled, that a fishery may be the subject of a 
private grant, to be at this day drawn in question. 

If, then, according to the principles of the common law, the 
king had the power to grant the soil under the waters of a navi- 
gable stream, where the tide ebbs and flows ; and if such grant 
of soil carries with it the right of a several fishery, to the exclu- 
sion of a public use, the remaining inquiries are, whether the 
grant of Charles the Second to the Duke of York, in the year 
1664, did convey the premises in question ; and if so, then, 
whether this right was surrendered by the proprietors of New 
Jersey to Queen Anne, in the year 1702. 

This charter to the Duke of York is one containing not only a 
grant of the soil, but of the powers of government. This Courts 
in the case of Johnson v. Jlf Jnto«Jl, in noticing the various char- 
ters from the crown, observe, that they purport to convey the 
soil and right of dominion to the grantees. In those governments 
which were denominated royal, where the right to the soil was 
not vested in individuals, but remained in the crown, or was 
vested in the colonial government, the king claimed and exer- 
cised the right of granting the lands. Some of these charters 
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purport to convey the soil alone, and in those cases in which the 
powers of government as well as the soil are conveyed to indi- 
viduals, the crown has always acknowledged itself to be bound 
by the grant ; and in some instances, even after the powers of 
government were revested in the crown, the title of the proprie- 
tors of the soil was respected. The Carolinas were originally 
proprietary governments ; but in 1721 a revolution was effected 
by the people who shook off* their obedience to the proprietors, 
and declared their dependence immediately on the crown, and 
the king purchased the title of those proprietors who were dis- 
posed to sell. Lord Carteret, however, who was one of the pro- 
prietors, surrendered his interest in the government, but retained 
his title to the soil ; and that title was respected till the Bevolu- 
tion, when it was forfeited by the laws of war. 

This shows the light in which these charters, granting the soil| 
were considered by this Ck>urt. That they conveyed an absolute 
interest in the soil, and passed every thing susceptible of private 
and individual ownership, of which a fishery is certainly one, 
according to the settled law, by the authorities I have referred to. 
Subject always, as before mentioned, to the jus puhliatm, or 
rights of navigation and trade ; but of which the right of a com- 
mon fishery forms no part, after the soil has been conveyed as 
private property. 

It is unnecessary to notice particularly the various charters and 
mesne conveyances set out in the special verdict. It was admit- 
ted on the argument, that the premises in question fall within 
these conveyances ; and vested in the proprietors of New Jersey 
all the right and title both of soil and the powers of government, 
which passed to the Duke of York under the charter of Charles 
the Second. The terms employed in the description of the rights 
conveyed, are of the most comprehensive character, embracing 
the land, soil, and waters. After a general description and desig- 
nation of the territory embraced within the charter, and compre- 
hending the premises in question, it adds, ^* Together with all the 
lands, islands, soils, rivers, harbors, mines, minerals, quarries 
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woods, marshes, waters, lakes, fishings, hawkings, huntings, and 
fowlings, and all other royalties, profits, commodities, and here* 
ditaments, to the said several islands, lands, and premises, belong- 
ing and appertaining with all and every of their appurtenances, 
and all our estate, right, title, interest, benefit, advantage, claim, 
and demand of, in, or to the said lands, and premises, or any part 
or parcel thereof, and the reversion and reversions, remainder and 
remainders thereof, to have and to hold all and singular, the pre- 
mises hereby granted, or herein mentioned, unto our brother 
JameS) Duke of York, his heirs and assigns forever; to be holden 
of us our heir and successor in free and common soccage.'* If 
these terms are not broad enough to include every thing suscep- 
tible of being conveyed, it is difficult to conceive what others 
could be employed for that purpose. The special verdict, after 
setting out the mesne conveyances, by which the title is deduced 
down to the proprietors of New Jersey, sets out^a confirmation 
of the title in the proprietors by Charles the Second, as follows : 
** And the jurors on their oath aforesaid further say, that the said 
Charles the Second, afterwards, to wit, on the twenty-third day 
of November, in the year of our Liord one thousand six hundred 
and eighty-three, by a certain instrument in writing duly executed, 
bearing date on the same day and year last aforesaid ; and reciting 
the said last-mentioned indenture from the said Duke of York, to 
the said twenty-four proprietors, did recognise their right to the 
soil and government of the said province of East New Jersey, 
whereof the tenements aforesaid with the appurtenances in the 
declaration aforesaid are parcel, and did strictly charge and com- 
mand the planters and inhabitants, and all other persons con- 
cerned in the same, to submit and yield all due obedience to the 
laws and government of the said twenty-four proprietors, their 
heirs and assigns, as absolute proprietors and governors thereof, 
who, in the words of the said instrument in writing, had the sole 
power and right, derived under the said Duke of York, from him, 
the said Charles the Second, to settle and dispose of the said pro- 
vince of East New Jersey, upon such terms and conditions, as to 
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the twenty-four proprieton, their hein and assigns, should deem 
meet.^^ Here is the most full recognition and confirmation of 
the right and title of the proprietors to the soil, wi& the absolute 
power to dispose of the same m such manner as they should 
think proper. The absolute ownership could not be expressed 
in a more full and unqualified a manner. In the case of Fairfax 
y. Hunter* s Lessee^ 7 Cranch, 618, the question was as to the 
legal efiTect and operation of certain descriptive words in a char* 
ter of Charles the Second ; and Mr. Justice Story, in giving the 
opinion of the Courts said : '^The first question is, whether Lord 
Fairfax was proprietor of and seised of the soil, of the waste and 
unappropriated lands in the northern neck by virtue of the rojral 
grants of Charles the Second, and James the Second ; or whether 
he had mere seiginoral rights therein as lord paramount, discon* 
nected with all interest in the land, except of sale and alienation. 
The ro3ral charter expressly conveys all that entire tract, terri* 
tory, and parcel of land, situate, &c., together with all the rivers, 
islands, woods, timber, 6ec., mines, quarries of stone, and coal, dec., 
to the grantees and their heirs and assigns, to their only use and 
behoof, and to no other use, intent, or purpose whatBoever." *^It 
is difficult,'' say the Court, ^^to conceive terms more explicit than 
these to vest a title and interest ill the soil itself. The land is 
given, and the exclusive use thereof; and if the union of the tide, 
and the exclusive use, do not constitute the complete and absolute 
dominion in the property, it will not be easy to fix any which 
shall constitute such dominion.'' The terms here used are cer* 
tainly not more broad and comprehensive than those used in the 
charter under consideration ; and if they will pass the right to the 
soil in the one case, they certainly must in the other. The land 
in the one case being covered with water, and in the other not, 
can make no difference as to the passing of the tide, if land under 
water can be conveyed at all ; and whatever the public right to 
the use of the water may be, it can give no right to the use of the 
land under the water, which has by the grant become private 
property. And if, as I think the authorities clearly show, a 
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grant of the soil carries with it the right to everj private use to 
which it caD he applied, including the cultivation of oysters, there 
can he no ground upon which this can be claimed as a common 
right. A several fishery and a common fishery are utterly in* 
compatible with each other. The former is founded upon and 
annexed to the right of soil. And when that right of soil is ac- 
quired by an individual, the several fishery begins, and the com- 
mon fishery ends. 

Did the proprietors, then, by the surrender to Queen Anne, in 
the year 1702, relinquish any rights of private property in the 
soil derived under the charter of Charles the Second ? I think it 
is very clear that they surrendered nothing but the mere powers 
of government granted by the charter, retaining unaffected in 
any manner whatever the right of private property. 

The special verdict states this surrender as follows : ** That 
OD the fifteenth day of April, in the year one thousand seven 
hundred and two, the said twenty-four proprietors and the other 
persons, in whom, by sundry mesne convejrances and assurances 
in the law, the whole estate, right, title, and interest in the said 
province of East New Jersey, were vested at the said last-men- 
ti<Mied date, as proprietors thereof, by an instrument in writing 
under their hands and seals, bearing date the same day and year 
last aforesaid, did for themselves and their heirs surrender and 
yield up unto Anne, Queen of England, ^., and to her heirs and 
successors, all the powers and authorities in the said letters patent 
granted, to correct, punish, pardon, govern, and rule all or any 
of her said majesty's subjects or others who then were, as inhab- 
itants, or thereafter might adventure into, or inhabit within the 
said province of East New Jersey. And also to nominate, make, 
constitute, ordain, and confirm any laws, orders, ordinances, 
directions, and instruments for those purposes, or any of them ; 
and to nominate, constitute or appoint, revoke, discharge, change 
or alter any governor or governors, officers or ministers, which 
were or should be appointed within the said province ; and to 
make, ordain, and establish any orders, laws, directions, instru- 

10 
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ments, fonns, or ceremonies of government and magistracy for 
or concerning the same^ or on the sea, in going to or coming from 
the same^ or to put in execution or abrogate, revoke or change 
such as were already made for or concerning such government, 
or any of them. And also the powers and authorities by the said 
letters patent granted, to use and exercise martial law in the said 
province of East New Jersey. And to admit any persons to 
trade or traffic there. And of encountering, repelling, and resiste 
ing by force of arms, any person or persons attempting to inhabit 
there without the license of them, the said proprietors, their heirs 
and assigns. And all other the powers, authorities, and privileges 
of and concerning the government of the province last aforesaid, 
or the inhabitants thereof, which were granted, or mentioned to 
be granted by the said several above-recited letters patent, or 
either of them. And that the said Queen Anne aflerwards, to 
wit, on the seventeenth day of the same month of April, in the 
year last aforesaid, did accept of the said siirrender of the said 
powers of government, so made by the said proprietors, in and 
over the premises last aforesaid." 

I do not perceive, in this surrender, a single term or expression 
that can in the remotest degree have any reference to the private 
property conveyed by the grant, or to any matter except that 
which related to the powers of government All the enumerated 
subjects manifestly have relation only to such powers. And after 
this specification of particulars comes the general clause, ^' and 
all other the powers, authorities, and privileges of and concermng 
the government ; " necessarily implying that the specified sub* 
jects related to the powers of government ; and the acceptance 
by the queen manifestly limits the surrender to such powers ; 
she accepts the said surrender of the said powers of govemmeiit 
so made by the proprietors in and over the premises. 

If there was any thing in the language here used, which could 
in the least degree render doubtful the object and purpose of this 
surrender, the memorials of the proprietors, and the correspon* 
dence which took place on the subject referred to on the argu- 



OPINION or TBOMFSON, J. DISSENTINO. CXI 

ment, as contained in the collection of Learning and Spicer, moat 
vemoYe all doubt, and show that the surrender was confined ez« 
clusively to the powers of government, and intended to operate, 
not only as a surrender of such powers, but as a confirmation ot 
all right and title to the soil and private property of the proprietors. 
And if so, the proprietors' right must depend upon the power of 
the king to grant the right claimed in the premises, and the con* 
stniction of the charter, as to what it does embrace. And, I have 
endeavored to show, that by the settled and uncontradicted prin« 
oiples of the common law, the king had the power to grant the 
land under the water of a navigable river ; and, that such grant 
carries with it to the grantee all rights of private property of 
which the land is susceptible, subject to the jus pt^Ueum. That 
the grant of the soil necessarily carries with it a several and ex- 
clusive fishery, which is utterly incompatible with the rights of a 
common fishery, and which of course can form no part of the /trt 
jpnhUcum ; and that the grant in question of Charles the Second 
to the Duke of York, conveyed all private right in the soil which 
could be conveyed by the king; all which rights, by sundry 
mesne conveyances, became vested in the proprietors of East 
New Jersey, and from them to the lessor of the plaintiff*. And I 
can discover nothing in the authorities giving countenance to the 
idea that the king held the land covered by the waters of a navi* 
gable river as trustee, or by a tenure different from that by which 
he held the dry land. And I must again repeat, if the king held 
such lands as trustee for the common benefit of all his subjects, 
and inalienable as private property, I am unable to discover on 
what ground the State of New Jersey can hold the land discharged 
of such trust, and can assume to dispose of it to the private and 
exclusive use of individuals. If it was a trust estate in the king 
for the benefit of his subjects, and upon the Revolution, the gov- 
ernment of New Jersey became the trustee in the place of the 
king, and the trust devolved upon such government, and the land 
became as inalienable in the government of New Jersey, as in 
the hands of the king, and the State must be bound to hold all 
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sach lands subject to the trust, which, as contended, embraces a 
common right of fishery in the waters, and the dredging for oys- 
ters in the land covered by the waters ; and if this be so, there 
certainly can be no power in the State, without a breach of trust, 
to deprive the citizens of New Jersey of such common right, and 
convert these oyster grounds to the private and exclusive use of 
individuals. 

There is nothing in the case, in my judgment, showing a usage 
in the State by which the proprietors have either directly or by 
implication relinquished or abandoned, any right of property 
which they derived under the charter of Charles the Second. 
All the authority exercised by the State in granting ferries, 
bridges, turnpikes, and rail-roads, dec , are the exercise of powers 
vested, in the government over private property for public uses, 
and formed a part of the powers of government surrendered by 
the proprietors to Queen Anne ; and it is only since the decision 
in Arnold v. Mundy^ that the private right of the proprietors to 
the lands under the waters in New Jersey has been denied, and 
assumed by the State to grant the same to individuals ; and even 
in such cases it has been done cautiously, and apparently with 
hesitation as to the right of the State. In the two cases referred 
to on the argument, of a grant to N. Burden, on the 8th of No- 
vember, 1836, and to Aaron Ogden, on the 25th of January, 
1837, of land under the water, the grant is a mere release or 
quit claim of the State ; but the proprietors have been in the habit 
of making grants for land under the water from the time of the 
surrender to Queen Anne do -vn to the year 1820, and numerous 
instances of such grants were referred to on the argument. 

With respect, however, to the right of fishery, there is in my 
judgment a marked distinction, both in reason and authority, 
between the right in relation to floating fish, and the right of 
dredging for oysters. The latter is entirely local and connected 
with the soil. There are natural beds of oysters, but in other 
places there is a peculiar soil, adapted to the growing of oysters. 
They are planted and cultivated by the hand of man like other 
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productions of the earth ; and the books in many cases clearly 
hold up such a distinction, and speak of the oyster fishery as 
distinct from that of floating fish, 5 Burr. 2814 ; and in the case of 
Rogers and others v. Allen^ Camp. Eep. 809, this distinction is 
expressly taken. It was an action of trespass for breaking and 
entering the several oyster fishery of the plaintiffs in Bumham 
river, and fishing and dredging for oysters. The defence set up 
was that the locus in quo was a navigable river, in which all the 
king's subjects had a right to fish and dredge for oysters ; and 
evidence was introduced showing that all who chose had been 
accustomed to fish in Burnham river for all sorts of floating fish 
without interruption ; and it was contended that a fishery was 
entire, and that as it had been proved that it was lawful for all 
the king's subjects to catch floating fish, so they might lawfully 
dredge for oysters. But Heath, Justice, ruled otherwise, and 
said a fishery was divisiUe ; a part may be abandoned, and another 
part of more value may be preserved. The public may be en* 
titled to catch floating fish in the river Burnham, but it by no 
means follows that they are justified in dredging for oysters, 
which may still remain private property ; and although a new 
trial was granted upon another point in the case, the doctrine as 
above stated was not at all impugned by the Court of King's 
Bench* 

Upon the whole, I am of opinion that the judgment of the 
Circuit Court ought to be afiirmed. - 
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POLLARD'S LESSEE, PLAinrirr xh Erbo« «. HA6AN ET AL., 

DSFSirOAHTS VK EftBOB. 

(8 Uowwd^ U. Stataf Sap. CMrt Rep. 91t.) 

This case was brought up by writ of error from the.Soprenia 
Court of Alabama. 

It was an ejectment brought by the plaintiff in error in die Cir- 
cuit Court (State Court) of Alabama, to recover a lot in the city 
of Mobile, described as follows, viz. : Bounded on the north by 
the south boundary of what was originally designated as Jdm 
Forbes dc Co.^s canal, on the west by a lot now or lately in the 

occupancy of, or claimed by, Ezel, on the east by the chan* 

nel of the river, and on the south by Government street. 

The case was similar in its character to the two cases of CUf 
&f MoHle V. Emanuel et a/., reported in 1 Howard, 95, and Po/<- 
lariFs lessee v. Files, 2 Howard, 592. In the report of the first 
of these cases the locality of the ground and nature of the case 
are explained. 

In 1 Howard, 97, it is stated that the Court charged the jury, 
that '^ if the place in controversy was, subsequent to the admis- 
sion of this State into the Union, below both high and low water- 
mark, then Congress had no right to grant it ; and if defendants 
were in possession, the plaintiffs could not oust them by virtue of 
the act of Congress.'^ And at page 98 it is remarked, that ** the 
Supreme Court of Alabama did not decide the first point raised 
in the bill of exceptions, viz. : that Congress had no right to grant 
the land to the city of Mobile.*' 

In the case of Pollards lessee v. Files, it is remarked (2 How- 
ard, 601) that ^* the arguments of both counsel as to the right of 
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the 8t8te of Alabama over navigable water in virtue of her sov* 
ereignty, are omitted, because the opinion of the Court does not 
touch upon that point 

In the present case, there were objections made upon the trial 
below to the admission of certain evidence which was offered by 
the defendant ; but these objections were not pressed, and the 
whole argument turned upon the correctness of the charge of the 
Court, which was as follows : ^^ That if they believed that the 
premises sued for were below usual high water-mark, at the time 
the State of Alabama was admitted into the Union, then the act of 
Congress, and the patent in pursuance thereof, could give the 
plaintiff no title, whether the waters had receded by the labor of 
man only, or by alluvion ; to which pluntiff excepted, and the 
Court signs and seals this bill of exceptions.** 

Under these instructions the jury found for the defendant, and 
the Supreme Court of Alabama affirmed the judgment. From 
this last Court the case was brought up, under the S5th section of 
the Judiciary Act, and the only question was upon the correct* 
nesB of the above instructions. 

Coxe^ for the plaintiff in error. 

Sergeant^ for the defendant in error. 

Coxe^ for plaintiff in error, said, that the only point presented 
upon the record grew out of the charge of the Court The plain- 
tiff gave in evidence a patent from the United States for the pre* 
mises in question ; an act of Congress, July 3d, 1836, and an 
aet of 26th May, 1884. Proof was given that the waters of Mobile 
bay, at high tide, overflowed the premises during all the time up 
to 1882. 

This same title has been before the Court already and con* 
firmed. 1 Howard, 95 ; 2 Howard, 591. 

The act of Congress admitting Alabama into the Union is in 
6 Laws U. S. chap. 458, p. 380. The 6th section contains a 
proviso, that all navigable waters shall remain public highways, &c. 
Unless this section prevents the land described in the patent from 
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belonging to the United States, the plaintiff must recover an* 
der it 

In 14 Peters, 361, the land in question was situated just like 
this, and the title was confirmed. So in 16 Peters, 234, 245. In 
these two cases there is an implied opinion of the Court upon the 
point now under consideration, and the expressed opinion of one 
judge. 16 Peters, 262, 266. 

In 2 Howard, 599, the point was expressly raised by the coun- 
sel on the other side. 

If the land did not belong to the United States, it belonged to 
nobody. Neither the State of Alabama nor the city of Mobile 
had any title to it. Many lands are in the same situation, subject 
to be overflowed, and if they belong to nobody, there is an end 
to all improvement of them, and they must remain public nuisan- 
ces. 

SergeofU^ for defendant in error, stated the following points: — 

1. The plaintiff rested his case entirely upon the act of Con* 
gross of the 2d July, 1836, and the patent issued under it, show- 
ing no previous or other right The act and the patent gave him 
no title to the premises, because, 

Ist The United States had nothing to grant or to release ; the 
right, if any, between high and low water-mark being in the State 
of Alabama, and not in the United StBtes ; and if ever in the 
United States, after Alabama became a State, was passed away 
and parted with by the act of 1824. 

2d. The right and title in and to the premises in question were 
vested in those under whom defendant claims, by a valid grant 
from Spain before the treaty of 1803, namely, by the grant of 
June 9th, 1802. 

3d. The grant from Spain, callmg for the river as a boundary, 
maintained the same boundary and followed the river. 

4th. The length of the line referred to in the grant does not 
limit defendant's right, because it is not stated for the purpose of 
limiting the right, but only as the then distance to the river ; be- 
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cause it actually went into the river, and also because the call 
for the river controls both course and distance. 

2. The act of Ck)ngress could not operate as a release or 
confirmation, because there was no right or color of right for a 
release or confirmation to operate upon. 

3. The right of the defendant was saved and confirmed by the 
act of 1824, so as to place it thenceforward beyond doubt or 
question. 

(All of Mr. Sergeant's remarks which bear upon other points 
than the one upon which the opinion of the Court rested are 
omitted.) 

Had the United States any title to land covered by navigable 
water, aAer the admission of Alabama into the Union ? Judge 
Catron has decided in favor of the United States, but the Court 
has expressed no opinion in preceding cases. The land in ques> 
tbn was a part of the shore of the river when Alabama was ad- 
mitted, and was so when the act of 1824 passed. It was a part 
of the river. What is a river ? Are not its banks included ? 
In the language of Courts, there are two distinct parts of a river, 
its shore and its channel. The shores sometimes extend a mile 
out They may be lefl bare at low tide, but are still a part of 
the river, either for the purposes of navigation or fishing. Be- 
yond that is the channel. The record describes this land as being 
bounded by the channel of the river. The question, whether the 
United States had a title after 1817, was not decided in 14 Pe* 
ters, nor in 16 Peters, nor in Pollard v. Files. It is of little im- 
portance to the United States, because free navigation is secured, 
but of great magnitude to the State. It has been said, that if the 
decision be against the United States, the shores must remain un- 
improved. But not so. Their improvement requires local regula- 
tion. They are avenues to navigation, and want a nearer guardian 
than the United States. Other States have the control of similar 
property. The United States describe the limits of a port in their 
revenue laws, and if they want a local property they buy it A 
State can manage this sort of property better than the United 
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States, who have never dooe any thing with it. The question is 
important to the new States, as involving an attribute of sover- 
eignty, the want of which makes an invidious distinction between 
the old and new States. In 9 Porter, 57 7, there is an outline of 
the argument upon this subject, and the authorities are cited. See 
also 569, 591. It is not material for me to examine the power 
of the King of Spain, because after the transfer in 1803, the 
country became subject to the common law and statute laws of 
the United States, except as to previous grants. 

At page 596, this particular question is examined, and the case 
b 10 Peters referred to. 

It appears, therefore, that the Supreme Court of Alabama 
studied the subject, and there is no adverse decision in tins or 
any State Court. On the contrary, the decision of Alabama has 
been sustained by this Court in principle. 

A right to the shore between high and low water-mark is a 
sovereign right, not a proprietary one« By the treaties of 160ft 
and 1819 there is no cession of river shores, although land, forts, 
dec., are mentioned. Why? Because rivers do not pass by 
grant, but as an attribute of sovereignty. The right passes in a 
peculiar manner ; it is held in trust for every individual propria* 
tor in the State or the United States, and requires a trustee of 
great dignity. Rivers must be kept open; they are not land, 
which may be sold, and the right to them passes with a transfer 
of sovereignty. 16 Peters, 367, 410, 413, 416. 

It follows from this decision, that the rights over rivers became 
severed from the rights over property. In Pennsylvania, after 
the Revolution, an act was passed confiscating the property of 
the Penn family ; but no act was passed transferring the soTer- 
eignty of the State. The reason^is, that no act was necessaiy. 
Sovereignty transferred itself, and when this passes, the right over 
rivers passes too. Not so with public lands. The right whiek 
New Jersey acquired in 16 Peters, was precisely the right which 
Alabama claims now. There can be no distinction between those 
States which acquired their independence by force of arms and 
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those which acquired it by the peaceful consent of older States. 
The Constitution says, the latter must be admitted into the Union 
on an equal footing with the rest. The dissenting opinion of 
Judge Thompson (page 419) is not inconsistent with this. 

If these positions are right, the United States had nothing below 
high water-mark. They might have reserved it in the compact 
with the State. The third article of the treaty with Spain 
(1 Land Laws, 57) contains such a reservation. But as it is, 
the United States have nothing in Alabama but proprietary rights. 
They cannot put their foot in a State to claim jurisdiction without 
its consent No principle is more familiar than this, that whilst 
a State has granted a portion of its sovereign power to the United 
States, it remains in the enjoyment of all the sovereignty which 
it has not voluntarily parted with. This Court, though inexpres- 
sibly valuable to the country, is yet a Court of limited jurisdiction. 
In the Constitution, what power is given to the United States over 
the subject we are now discussing i In a territory they are sov* 
ereign, but when a State is erected a change occurs. A new 
sovereign comes in. Where the power of taxation occurs, it is 
because it has been yielded by compact 1 McLean^s Rep. 337, 
839, 343, 344, 854, 371, 374, 378. 

The case in 10 Peters, 731, New Orham v. The United StateSi 
sanctions the idea, that the power of which we have been speak- * 
ing must be held in trust ; that the kings of France had jurisdic* 
tion over the shore, but it was a police power, and used for the 
common benefit, not as a proprietary right. If the trust be in 
the State of Alabama, the United States cannot defeat that trust. 
The right of accretion could not belong to the United States, be- 
cause it belongs to the adjacent proprietor. 

Caae^ in reply, insisted, that former decisions of this Court 
eover this case. The nature of the ground in question is fully 
shown in 9 Porter, 580, 561 ; that the tide rises one and a half 
or two feet In 10 Peters, 607, property similarly situated is de- 
scribed, where the water would overflow unless confined by 
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banks. It has been said, that the United States cannot exercise 
acts of o¥mership over it ; but it is conceded that Spain had, and 
exercised jurisdiction to the extent of granting it to individuals. 
10 Peters, 679, 680, 681 ; attoniey*general^s opinion, 16 Peters, 
252 ; 9 Porter, 591. 

In 10 Peters, 662, no question like the present was raised, as 
to the power to grant, but whether the property ever had been 
granted. 

The case of New Orleant v. United States involved merely 
the question, whether the land had been dedicated to the public. 
It was like the Pittsburg and Cincinnati cases, differing only as 
to the facts proved to substantiate such dedication, and the code 
of law which was to govern it. The citations from Domat (723) 
are designed merely to point out the places which belong to the 
public. No question was presented or decided, nor was any 
opinion indicated as to the points involved in this controversy. 

Prior to the treaty by which the United States acquired this 
territory, the former sovereign claimed and exercised the rigfats 
which the United States have undertaken to exercise. But it is 
said, that we must show that our government could be the recipi- 
ent of this power. Suppose we cannot Then the right must 
remain in Spain, which would be a strange result. But we say, 

1. That portion of sovereign power which is vested in the 
United States by our Constitution and laws is unlimited. 

2. The exercise of power by any department or functionary 
of the government, as among and operating on ourselves, is lirn* 
ited. 

3. The sovereign power as a nation in its foreign intercourse 
is subject to no constitutional restraint 

But it is contended, that the right to the shore is a sovereign 
and political, not a proprietary right In what the distinction 
exists, so far as it is applicable to this controversy, has not been 
explained, and is not easy to be understood. That there is an 
immense body of lands in all our alluvial territory, from the North 
River to the Sabine, including the meadows between Newark and 
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New York, those on the Delaware, the rice plantations of Caroli- 
na and Georgia, the marshes of Florida, the swamps of Louisiana, 
is a matter of fact. Tlley are subject to periodical inundations, 
some daily, some by occasional freshets, some ¥rith the semi* 
annual rise of waters. According to the argument on the other 
side, all these are to be considered part of the shore. How can 
a political power be said to exist without a proprietary right over 
marshes where no one can live ? 

It is said the treaties of 1803 and 1819 nowhere specify rivers, 
and from this the conclusion is drawn that they passed as part of 
the sovereignty. It seems more probable that they passed as part 
of the territory. Islands are mentioned, out in the ocean, under 
which we hold Key West, Tortugas, &c. Why should they be 
considered merely as incidents to sovereignty, and not part of the 
territory ? The language of the grant is, m *^ full property and 
sovereignty.'* 

. The treaty of 1795, with Spain, (1 Laws U. S. 264), in de^ 
signating the boundaries, speaks of them which separate the ter* 
ritories of the contracting parties, and establish part of this line 
of territory in the«middle of a river. Article 4th designates the 
middle of the channel, or bed of the Mississippi, as the western 
boundary. In this treaty, as in that of 1819, a river is the boun- 
dary, and its free navigation is secured. Did any one ever sup- 
pose that either party precluded itself from using the highway, or 
from holdmg or disposing of the lands on the banks subject to 
inundation ? 

It is said that the land which was in cpiestion in Martin v. 
Waddell^ 16 Peters, 369, was similarly situated to the present ; 
that it was below high water, and thence it is inferred that it was 
above low water-mark. But the special verdict indicates no 
such thing. It says, ^* covered with water,'* ^^ where the tide ebbs 
and flows." Nor is there any thing in the passages cited (410, 
413, 416) conflicting with this idea. New Jersey, who asserted 
the right sustained in that case, would be astonished to learn the 
construction now placed upon it, denying the right of private 

11 
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property in the flats left bare at low water, or in the valuable 
meadows protected by hanks from daily inundation, and convert- 
ed into productive property, conducive equally to health and 
wealth. 

In the lands thus situated, which had not been severed from 
the public domain, the United States had the capacity to acquire, 
and did acquire, a proprietary interest. Nor is this repugnant to 
our constitution or laws, or the principles of our government 
Throughout the Union such property is held by individuals under 
titles sanctioned by legislative acts and judicial decisions. 

The sea-shore and arms of the 'sea, ** like other public property, 
may be granted by the king or government to individual proprie- 
tors." 2 Dane's Abr. 690, 691. 

The Massachusetts colony act of 1691 grants numerous pieces 
of flats to the proprietors of the adjoining uplands* This was in 
strict conformity with the English law. The soil on which the 
sea flows and ebbs, that is, between high and low water-marks, 
may be parcel of a manor. Where the tide flows, it is within 
the jurisdiction of the admiralty ; where the tide ebbs, the land 
may belong to a subject. Every thing done en the land when 
the sea is out, shall be tried at common law ; 5 Co. 107, Consta- 
ble's case. In New York and New Jersey, the inlets of the sea 
on Long Island and between the Passaic and Hackensac, have 
all been reclaimed and converted into meadows. When New 
York claimed the entire jurisdiction of the North Kiver, she never 
thought of claiming the meadows and marshes on the Jersey side, 
although they were covered at every high tide by the waters of 
that river. 

On the Delaware, in the States of Delaware, New Jersey and 
Pennsylvania, the same law prevails. 

In Maryland, South Carolina, and Georgia, valuable private 
property has been thus reclaimed from the water. 

Throughout our western country, Ohio, Indiana, Illinois, Mis- 
souri, Louisiana, Alabama, Mississippi, no question has ever been 
raised on this point until these cases first presented it Millions 
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of acres are thus held. The right has been uniformly asserted 
by the United States. It was so in the act of 2(Hh April, 1818, 
for the sale of Fort Charlotte lands, which gave rise to the suits 
in Peters and Porter. 9 Porter ; 16 Peters, 250 ; 6 Laws U. S. 
346. 

The act of May 26th, 1824, expressly grants land of this de- 
scription, and the act of July, 1836, does the same. 

All the title under these acts are now in controversy. It is 
said that the United States have little or no interest in this ques- 
tion ; but their interest is of incalculable value. See Darley^s 
Louisiana, as to the amount of overflowed lands. 

The right has been judiciously recognised. In 16 Peters, 408, 
United States v. FUxgerdd^ where there was a claim under the 
pre-emption laws. In the five difierent cases in which this very 
grant has been disputed. Pollard v. Kibhe, 14 Peters, 355, 
where the title of both parties was presented. So far as the 
plaintiff's title appears, it was identical with that now exhibited, 
with the only addition of the Spanish origin, which had been re- 
jected by the board of commiasioners. The defendant's title the 
same as now. All the objections now urged to the plaintifTs 
title were then apparent on the record. Mobile v. Esclava^ 
16 Peters, 234; 9 Porter; Mobile v. HalleU, 16 Peters, 261 ; 
MoMU v« Enumuel^ 1 Howard, 95 ; Pollard v« PUee^ 2 Howard, 
592. 

Mr. Justice McKinlbt delivered the opinion of the Court. 

This case comes before this Court upon a writ of error to the 
Supreme Court of Alabama. 

An action <^ ejectment was brought by the plaintiffs against 
the defendants, in the Circuit Court of Mobile County, in said 
State ; and upon the trial, to support their action, ^^ the plaintiffs 
read in evidence a patent from the United States for the premises 
in question, and an act of Congress passed the 6th day of July, 
1836, confirming to them the premises in the patent mentioned, 
together with an met of Congress passed the 20th of May, 1824. 
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The premises in question were admitted hj the defendants to be 
comprehended within the patent ; and there was likewise an ad- 
mission by both parties that the land lay between Church street 
and North Boundary street, in the city of Mobile ; and there the 
plaintiffs rested their case.*^ 

^* The defi^ndants, to maintain the issue on their part, intro- 
duced a witness to prove that the premises in question, between 
the years 1819 and 1823, were covered by water of the Mobile 
river at common high tide ; ^ to which evidence the plaintifis by 
(heir counsel objected ; but the Court overruled the objection, 
and permitted the evidence to go to the jury. ^^ It was also in 
proof, on the part of the defendant, that at the date of the Spanish 
grant to Panton, Leslie &Co., under which they claim, the waters 
of the Mobile bay, at high tide, flowed over what is now Water 
street, and over about one>third of the lot west of Water street, 
conveyed by the Spanish grant to Panton, Leslie & Co. ; and 
that the waters continued to overflow Water street, and the prem« 
ises sued for, during all the time up to 1822 or 1823 ; to all 
which admissions of evidence, on part of the defendants, the 
plaintiflb excepted.*^ *^ The Court charged the jury, that if they 
believed the premises sued for were below usual high water-mark, 
at the time Alabama was admitted into the Union, then the act of 
Congress, and the patent in pursuance thereof, could give the 
plaintiffs no title, whether the waters had receded by the labor of 
man only, or by alluvion ; to which the plaintiffs excepted. 
Whereupon a verdict and judgment were rendered in favor of 
the defendants, and which judgment was afterwards affirmed by 
the Supreme Court of the State.^' 

This question has been heretofore raised, before this Court, in 
cases from the same State, but they went off upon other points. 
As now presented, it is the only question necessary to the decisioii 
of the case before us, and must, therefore, be decided. And we 
now enter into its examination with a just sense of its great im- 
portance to all the States of the Union, and particularly to the 
new ones. Although this is the first time we have been called 
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upon to draw the line that separates the sovereignty and jarisdic- 
tion of the government of the Union, and the State goyemments, 
over the suhject in controversy, many of the principles which 
enter into and form the elements of the question have heen set- 
tled by previous, well considered, decisions of this Court, to which 
we shall have occasion to refer in the course of this investiga- 
tion. 

The counsel for the plaintiffs insisted, in aigument, that the 
United States derived title to that part of Alabama, in which the 
land in controversy lies, from the King of Spain ; and that they 
succeeded to all his rights, powers, and jurisdiction, over the ter- 
ritory ceded, and therefore hold the land and soil, under naviga- 
ble waters, according to the laws and usages of Spain ; and by 
those laws and usages the rights of a subject to land derived from 
the crown could not extend beyond high water-mark, on naviga- 
ble waters, without an express grant ; and that all alluvion belonged 
to the crown, and might be granted by this king, together with 
all land between high water and the channel of such navigable 
waters ; and by the compact between the United States and Ala- 
bama, on her admission into the Union, it was agreed, that the 
people of Alabama for ever discUumed all right or title to the 
waste or unappropriated lands lying within the State, and that the 
same should remain at the sole disposal of the United States ; and 
that all the navigable waters within the State should for ever re- 
main public highways, and free to the citizens of that State and 
the United States, without any tax, duty, or impost, or toll there- 
for, imposed by that State. That by these articles of the com- 
pact, the land under the navigable waters, and the public domain 
above high water, were alike reserved to the United States, and 
alike subject to be sold by them ; and to give any other construc- 
tion to these compacts, would be to yield up to Alabama, and the 
other new States, all the public lands within their limits. 

We think a proper examination of this subject will show, that 
the United States never held any municipal sovereignty, jurisdic- 
tion, or right of soil in and to the territory, of which Alabama or 
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any of the new States weie fonned ; except for temporary pur- 
poses, and to execute the trusts created by the acts of the Virgi- 
nia and Georgia legislatures, and the deeds of cession executed 
by them to the United States, and the trust created by the treaty 
with the French republic, of the 80th of April, 1803, ceding 
Louisiana. 

All that part of Alabama which lies between the thirty-first and 
thirty-fifUi degree of north latitude, was ceded by the State of 
Georgia to the United States, by deed bearing date the 24th day 
of April, 1602, which is substantially, in all its principles and 
stipulations, like the deed of cession executed by Virginia to the 
United States, on the 1st day of March, 1784, by which she 
ceded to the United States the territory northwest of the river 
Ohio. Both of these deeds of cession stipulated, that all the 
lands within the territory ceded, and not reserved or appropriated 
to other purposes, should be considered as a common fund for 
the use and benefit of all the United States, to be faithfully and 
bond fids disposed of for that purpose, and for no other use or 
purpose whatever. And the statute passed by Virginia, author- 
izing her delegates to execute this deed, and which is recited in 
it, authorizes them, in behalf of the State, by a proper deed to 
convey to the United States, for the benefit of said States, all the 
right, title, and claim, as well of soil as jurisdiction, *^ upon con- 
dition that the territory so ceded shall be laid out and formed into 
States, containing a suitable extent of territory, not less than 100, 
nor more than 150 miles square, or as near thereto as circumstan- 
ces will admit ; and that the States so formed shall be republican 
States, and admitted members of the federal Union, having the 
same rights of sovereignty, freedom, and independence, as the 
other States." And the delegates conclude the deed thus: 
** Now know ye, that we, the said Thomas JefiTerson, Samuel 
Hardy, Arthur Lee, and James Monroe, by virtue of the power 
and authority committed to us by the act of the said general as- 
sembly of Vir^ia before recited, and in the name and for and 
on behalf of the said commonwealth, do by these presents convey, 
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transfer, assign, and make oyer unto the United States in Con* 
giess assembled, for the benefit of said States, Virginia inclusiye, 
all right, title, and claim, as well of soil as of jurisdiction, which 
the said commonwealth hath to the territory or tract of country 
within the limits of the Virginia charter, situate, lying, and being 
to the northwest of the river Ohio, to and for the uses and pur- 
poses, and on the conditions of the said recited act^* 

And in the deed of cession by Georgia it is expressly stipulated, 
** That the territory thus ceded shall form a State, and be admitted 
as such into the Union as soon as it shall contain sixty thousand 
free inhabitants, or at an earlier period if Congress shall think it 
expedient, on the same conditions and restrictions, with the same 
privileges, and in the same manner, as is provided in the ordi- 
nance of Congress of the 13th day of July, 1787, for the govern- 
ment of the northwestern territory of the United States, which 
ordinance shall in all its parts extend to the territory contained 
in the present act of cession, that article only excepted which 
forbids slavery/' The manner in which the new States were to 
be admitted into the Union, according to the ordinance of 1787, 
as expressed therein, i§ as follows : ^^ And whenever any of the 
said States shall have sixty thousand free inhabitants therein, 
such State shall be admitted by its delegates into the Congress of 
the United States, on an equal footing with the original States in 
all respects whatever.*' Thus it appears that the stipulations, 
trusts, and conditions, are substantially the same in both of these 
deeds of cession ; and the acts of Congress, and of the State leg- 
islatures in relation thereto, are founded in the same reasons of 
policy and interest, with this exception, however — the cession 
made by Virginia was before the adoption of the Constitution of 
the United States, and that of Georgia afterwards. fTaking the 
legislative acts of the United States, and the States of Virginia 
and Georgia, and their deeds of cession to the United States, and 
giving to each, separately, and to all jointly, a fair interpretation, 
we must come to the conclusion that it was the intention of the 
parties to invest the United States with the eminent domam of 
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the country ceded, both national and municipal, for the purposes 
of temporary government, and to hold it in trust for the perform* 
ance of the stipulations and conditions expressed in the deeds of 
cession and the legislative acts connected with them. To a cor- 
rect understanding of the rights, powers, and duties of the par- 
ties to these contracts, it is necessary to enter into a more minute 
examination of the rights of eminent domain, and the right to the 
public lands. When the United States accepted the cession of 
the territory, they took upon themselves the trust to hold the 
municipal eminent domain for the new States, and to invest them 
with it, to the same extent, in all respects, that it was held by the 
States ceding the territories. 

The right which belongs to the society, or to the sovereign, of 
disposing, in case of necessity, and for the public safety, of all 
the wealth contained in the State, is called the eminent dofnam. 
It is evident that this right is, in certain cases, necessary to him 
who governs, and is, consequentiy, a part of the empire, or sov 
ereign power. Vat Law of Nations, section 244. This definition 
shows, that the eminent domain, although a sovereign power, 
does not include all sovereign power, an(] this explains the sense 
in which it is used in this opinion. The compact made betweea 
the United States and the State of Georgia, was sanctioned by 
the Constitution of the United States ; by the 3d section of the 
4th article of which it is declared, that ^* New States may be ad- 
mitted by the Congress into this Union ; but no new State shall 
be formed or erected within the jurisdiction of any other State, 
nor any State be formed by the junction of two or more States 
or parts of States, without the consent of the legblatures of the 
States concerned, as well as of Congress.*' 

When Alabama was admitted into the Union, on an equal foot- 
ing with the original States, she succeeded to all the rights of 
sovereignty, jurisdiction, and eminent domain which Georgia pos- 
sessed at the date of the cession, except so far as this right was 
diminished by the public lands remaining in the possession and 
under the control of the United States, for the temporary purposes 
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provided for in the deed of cession and the legislattve acts con- 
nected with it. Nothing remained to the United States, accordbg 
to the tenns of the agreement, hut the public lands. And, if an 
express stipulation had been inserted in the agreement, granting 
the municipal right of sovereignty and eminent domain to the 
United States, such stipulation would have been void and inopei^ 
ative ; because the United States have no constitutional capacity 
to exercise municipal jurisdiction, sovereignty, or eminent domain, 
within the limits of a State or elsewhere, except in the cases in 
which it is expressly granted. 

By the 16th clause of the 8th section of the 1st article of the 
Constitution, power is given to Congress ^ to exercise exclusive 
legislation in all cases whatsoever, over such district (not ex* 
ceeding ten miles square) as may by cession of particular States, 
and the acceptance of Congress, become the seat of government 
of the United States, and to exercise like authority over all places 
purchased, by the consent of the legislature of the State in which 
the same may be, for the erection of forts, magazines, arsenals, 
dock-yards, and other needful buildings.'' Within the District of 
Columbia, and the other places purchased and used for the pur- 
poses above mentioned, the national and municipal powers of 
government, of every description, are united in the government 
of the Union. And these are the only cases, within the United 
States, in which all the powers of government, are united in a 
single government, except in the cases already mentioned of the 
temporary territorial governments, and there a local government 
exists. The right of Alabama and every other new State to ex- 
efcise all the powers of government, which belong to and may 
be exercised by the original States of the Union, must bo admit- 
ted, and remain unquestioned, except so far as they are, tempo- 
rarily, derived of control over the public lands. 

We will now inquire into the nature and extent of the right of 
the United. States to these lands, and whether that right can in 
any manner affect or control the decision of ^e case before us. 
This right originated in voluntary surrenders, made by several of 
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the old States, of their waste and unappropriated lands, to the 
United States, under a resolution of the old Congress, of the 6th 
of September, 1780, recommending such surrender and cession, 
to aid in paying the public debt, incurred by the war of the Rev- 
olution. The object of all the parties to these contracts of ces- 
sion, was to convert the land into money for the payment of the 
debt, and to erect new States over the territory thus ceded ; and 
as soon as these purposes could be accomplished, the power of 
the United States over these lands, as property, was to cease. 

Whenever the United States shall have fully executed these 
trusts, the municipal sovereignty of the new States will be com- 
plete, throughout their respective bcHtiers, and they, and the orig- 
inal States, will be upon an equal footing, in all respects whatever. 
We, therefore, think the United States hold the public lands 
within the new States by force of the deeds of cession, and the 
statutes connected with them, and not by any municipal sover- 
eignty which it may be supposed they possess, or have reserved 
by compact with the new States, for that particular purpose. The 
provision of the Constitution above referred to, shows that no 
such power can be exercised by the United States within a State. 
Such a power is not only repugnant to the Constitution, but it is 
inconsistent with the spirit and intention of the deeds of cession. 
The argument so much relied on by the counsel for the plaintiflb, 
that the agreement of the people inhabiting the new States, 
*^ that they for ever disclaim all right and title to the waste or 
unappropriated lands lying within the said territory ; and that 
the same shall be and remain at the sole and entire disposition of 
the United States," cannot operate as a contract between the 
parties, but is binding as a law. Full power is given to Congress 
. ^* to make all needful rules and. regulations respecting the terri- 
tory or other property of the United States." This authorized 
the passage of all laws necessary to secure the rights of the 
United States to the public lands, and to provide for their sale, 
and to protect them from taxation. 

And all constitutional laws are binding on the people, in the 
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new States and the old ones, whether they consent to be bound by 
them or not Every constitutional act of Congress is passed by 
the will of the people, of the United States, expressed through 
their representatives, on the subject-matter of the enactment ; 
and when so passed it becomes the supreme Uw of the land, and 
operates by its own force on the subject-matter, m whatever State 
or territory it may happen to be. The proposition, therefore, 
that such a law cannot operate upon the subject-matter of its 
enactment, without the express consent of the people of the new 
State where it may happen to be, contains its own refutation, and 
requires no farther examination. The propositions submitted to 
the people of the Alabama territory, for* their acceptance or re- 
jection, by the act of Congress authorizing them to form a Con- 
stitution and State government for themselves, so far as they 
related to the public lands within that territory, amounted to 
nothing more nor less than rules and regulations respecting the 
sales and disposition of the public lands. The supposed compact 
relied on by the counsel for the plaintiffs, conferred no authority, 
therefore, on Congress, to pass the act granting to the plaintifis 
the land in controversy. 

And this brings us to the examination of the question, whether 
Alabama is entitled to the shores of the navigable waters, and 
the soils under them, within her limits. The principal argument 
relied on against this right, is, that the United States acquired the 
land in controversy from the King of Spain. Although there 
was no direct reference to any particular treaty, we presume the 
treaty of the 22d of February, 1819, signed at Washington, was 
the one relied on, and shall so consider the argument It was 
insisted that the United States had, under the treaty, suc- 
ceeded to all the rights and powers of the King of Spain ; and as 
by the laws and usages of Spain, the king had the right to grant 
to a subject the soil under navigable waters, that, therefore, the 
United States had the right to grant the land in controversy , and 
thereby the plaintifli acquired a complete title. 

If it were true that the United States acquired the whole of 
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V 
Alabama from Spun, no such consequences would result as \ 

those contended for. It cannot be admitted that the King of Spain 

could, by treaty or otherwise, impart to the United States any of 

his royal prerogatiyes ; and much less can it be admitted that 

they have capacity to receive or power to exercise them. Every 

nation acquiring territory, by treaty or otherwise, must hold it 

subject to the Constitution and laws of its own government, and 

not accordbg to those of the government ceding it. Vat. Law 

of Nations, b. 1, c. 19, s. 210, 244, 245, and b. 2, c. 7, s. 80. 

The United States have never claimed any part of the territory 
included in the States of Mississippi or Alabama, under any treaty 
with Spain, although she claimed at difierent periods a consider^ 
able portion of the territory in both of those States. By the treaty 
between the United States and Spain, signed at San Lorenzo el 
Beal, on the 27th of October, 1795, *^ The high contracting par- 
ties declare and agree, that the line between the United States 
and East and West Florida, shall be designated by a line, begin- 
ning on the river Mississippi, at the northernmost part of the 
thirty-first degree of north latitude, which from thence shall be 
drawn due east to the middle of the Chatahouchee river,'' dzc 
This treaty declares and agrees, that the line which was described 
in the treaty of peace between Great Britain and the United 
States, as their southern boundary, shall be the line wliich divides 
their territory from East and West Florida. The article does 
not import to be a cession of territory, but the adjustment of a 
controversy between the two nations. It is understood as an 
admission that the right was originally in the United States. 

Had Spain considered herself as ceding territory, she could 
not have neglected to stipulate for the property of the inhabitants, 
a stipulation which every sentiment of justice and of national 
honor would have demanded, and which the United States would 
not have refused. But, instead of requiring an article to this 
effect, she expressly stipulated to withdraw the settlements then 
within what the treaty admits to be the territory of the United 
States, and for permission to the settlers to take their property 



opnnoN or the court. cxzxui 

with them. ^*We think this an anequivocal acknowledgment 
that the occupation of the territory hjr Spain was wrongful, and 
we think the opinion thus clearly indicated was supported by the 
state of facts. It. follows, that Spanish grants made after the 
treaty of peace can have no intrinsic validity.^* Eknderion v. 
Paindexter^ 12 Wheat 535. 

Previous to the cession made by Georgia, the United States, 
by the act of Congress of the 7th of April, 1798, had established 
the Mississippi territory including the territory west of the Chata- 
houchee river, to the Mississippi river, above the 31st degree of 
north latitude, and below the Yazous river, subject to the claim 
of Georgia to any portion of the territory. And the territory 
thus erected was subjected to the ordinance of the 13th of July, 
1787, for its government, that part of it excepted which prohibited 
slavery. 1 Story's Laws, 494. And by the act of the 1st of 
March, 1817, having first obtained consent of Greorgia to make 
two States mstead of one within the ceded territory, Congress 
authorized the inhabitants of the western part of the Mississippi 
territory to form for themselves a constitution and State govern<- 
ment, ^^ to consist of all the territory included within the follow- 
ing boundaries, to wit : Beginning on the river Mississippi at the 
point where the Southern boundary line of the State of Tennessee 
strikes the same ; thence east along the said boundary line to the 
Tennessee river ; thence up the same to the mouth of Bear creek ; 
thence by a direct line, to the northwest corner of Washington 
county ; thence due south to the Gulf of Mexico ; thence west- 
wardly, including all the islands within six leagues of the shore, 
to the junction of Pearl river with Liake Borgne ; thence up said 
river to the thirty-first degree of north latitude ; then west along 
said degree of latitude to the Mississippi river ; thence up the 
same to the beginning.'' 3 Story's Laws, 1620. And on the 
3d of March, 1817, Congress passed an act declaring, '' That all 
that part of the Mississippi territory which lies within the follow- 
ing boundaries, to wit : Beginning at the point where the line of 
the thirty-first degree of north latitude intersects the Perdido 

12 
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river ; thence east to the weetem boundary line of the State of 
Georgia ; thence along said line to the southern boundary line of 
the State of Tennessee ; thence west, along said boundary line, 
to the Tennessee river ; thence up the same to the mouth of Beax 
creek ; thence by a direct line to the northwest comer of Wash* 
ington county ; thence due south to the Gulf of Mexico ; thence 
eastwardly, including all the islands within six leagues of the 
shore to the Perdido river ; thence up the same to the beginning ; 
shall, for the purposes of temporary government, constitute a 
separate territory, and be called Alabama.^* 

And by the 2d section of the same act it is enacted, ** That all 
offices which exist, and all laws which may be in force when this 
act shall go into effect, shall continue to exist and be in force 
until otherwise provided by law.*' 3 Story's Laws, 1684, 1635. 
And by the 2d article of the compact contained in the ordinance 
of 1787, which was then in force in the Mississippi territory, 
among other things, it was provided, that *' The inhabitants of the 
s^id territory shall always be endtled to the benefits of the writ 
of habeas corpus, and of the trial by jury, and of judicial proceed* 
ings accordmg to the course of the common law.** And by the 
proviso to the 5th section of the act of the 2d of March, 1819, 
authorizing the people of the AlabcuoEia territory to form a Consti- 
tution and State government, it is enacted, ^* That the Constitu- 
tion, when formed, shall be republican, and not repugnant to the 
ordinance of the Idth of July, 1787, between the States and the 
people of the territory northwest of the Ohio river, so far as the 
same has been extended to the said territory [of Alabama] by 
the articles of agreement between the United States and the State 
of Georgia.** By these successive acts on the part of the United 
States, the common law has been extended to all the territory 
within the limits of the State of Alabama, and therefore excluded 
all other law, Spanish of French. 

It was after the date of the treaty of the 22d of February, 1819, 
between the United States and Spain, but before its ratification, 
the people of the Alabama territory were authorized to form a 
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ConstitutioD ; and the State was admitted into the Union, accord- 
ing to the boundaries established when the country was erected 
into a territorial government But the United States have never 
admitted, that they derived title from the Spanish government to 
any portion of the territory included within the limits of Alabama* 
Whatever claim Spain may have asserted to the territory above 
the thirty^first degree of north latitude, prior to the treaty of the 
27th of October, 1795, was abandoned by that treaty, as has been 
already shown. We will now inquire whether she had any right 
to territory below the thirty-first degree of north latitude, after 
the treaty between France and the United States, signed at Paris 
on the 30th of April, 1603, by which Louisiana was ceded to the 
United States. The legislative and executive departments of the 
government have constantly asserted the right of the United 
States to this portion of the territory under the 1st article of this 
treaty ; and a series of measures intended to maintain the right 
have been adopted. Mobile was taken possession of, and erected 
into a collection district, by act of the 24th of February, 1804, 
ehap. 13, (2 Story's Laws, 914). ' In the year 1810, the Presi- 
dent issued his proclamation, directing the governor of the Orleans 
territory to take possession of the country, as far as the Perdidot 
and hold it for the United States. In April, 1812, Congress 
passed an act to enlarge the limits of Louisiana. This act in- 
cludes part of the country claimed by Spain, as West Florida* 
And in February, 1813, the President was authorized to occupy 
and hold all that tract of country called West Florida, which lies 
west of the river Perdido, not then in the possession of the United 
States. And these measures having been followed by the erec- 
tion of Mississippf territory into a State, and the erection of Ala- 
bama into a territory, and afterwards into a State, in the year 
1819, and extending them both over this territory ; could it be 
doubted that these measures were intended as an assertion of the 
title of the United States to this country ? 

In the case of Foster and Elam v. NeiUoHy 2 Peters, 253, the 
right of the United States to this country underwent a very able 
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and thorough investigation. And Chief Justice Marshall, in de- 
livering the opinion of the Court, said : ** After these acts of sov- 
ereign power overlthe territory in dispute, asserting the American 
construction of the treaty, by which the government claims it, to 
maintain the opposite construction in its own Courts would cer- 
tainly be an anomaly in the history and practice of nations. If 
those departments, which are intrusted with the foreign inter- 
course of the nation, which assert and maintain its interests 
against foreign powers, have unequivocally asserted its rights of 
dominion over a country of which it is in possession, and which 
it claims under a treaty ; if the legislature has acted on the con- 
struction thus asserted, it is not in its own Courts that this ccm- 
struction is to be denied.'* The Chief Justice then discusses the 
validity of the grant made by the Spanish government, aAer the 
ratification of the treaty between the United States and France, 
and it is finally rejected on the ground that (he country belonged 
to the United States, and not to Spain, when the grant was made. 
The same doctrine was maintained by this Court in the case of 
Garcia v. Lee, 12 Peters, 511. These cases establish, beyond 
controversy, the right of the United States to the whole of this 
territory, under the treaty with France. 

Alabama is, therefore, entitled to the sovereignty and jurisdic- 
tion over all the territory within her limits, subject to the common 
law, to the same extent that Georgia possessed it before she ceded 
it to the United States. To maintain any other doctrine, is to 
deny that Alabama has been admitted into the Union on an equal 
footing with the original States, the Constitution, laws, and com- 
pact, to the contrary notwithstanding. But her rights of sover- 
eignty and jurisdiction are not governed by the common law of 
England as it prevailed in the colonies before the Revolution, 
but as modified by our own institutions. In the case of Martin 
and others v. WaddeU^ 16 Peters, 410, the present Chief Justice, 
in delivering the opinion of the Court, sai^ : *^ When the Kevo- 
lution took place, the people of each State became themselves 
sovereign ; and in that character bold the absolute right to all 
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their navigable waters, and the soils under them for their own 
comnMMi use, subject only to the rights since surrendered by the 
Constitution.** Then to Alabama belong the navigable waters, 
and soils under them, in controversy in this case, subject to the 
rigfats surrendered by the Constitution to the United States ; and 
no compact that might be made between her and the United 
States could diminish or enlarge these rights. 

The declaration, therefore, contained in the compact entered 
into between them when Alabama was admitted into the Union, 
**lhat all navigable waters within the said State shall for ever 
remain public highways, free to the citizens of said State, and of 
the United States, without any tax, duty, impost, or toll therefor, 
imposed by the said State,** would be void if inconsistent with 
the Cqnstitudon of the United States. But is this provision re* 
pngnant to the Constitiltion ? By the 8th section of the 1st arti- 
cle of the Constitution, power is granted to Congress *^ to regulate 
commerce with foreign nations, and among the several States.** 
If, in the exercise of this power. Congress can impose the same 
restrictions upon the original States, in relation to their navigable 
waters, as are imposed, by this article of the compact, on the 
State of Alabama, then this article is a mere regulation of com- 
merce among the several States, according to the Constitution, 
and, therefore, as binding on the other States as Alabama* 

In the case of Gibbons v. Ogdetiy 9 Wheat 190, after examin- 
ing the preliminary questions respecting the regulation of com- 
merce with foreign nations, and among the States, as connected 
with the subject-matter there in controversy, Chief Justice Mar- 
shall said : ** We are now arrived at the inquiry ; What is this 
power? 

** It is die power to regulate, that is, to prescribe the rule by 
which commerce is to be governed. This power, like all others 
vested in Congress, is complete in itself, may be exercised to its 
utmost extent, and acknowledges no limitations other than are 
prescribed in the Constitudon. These are expressed in plain 
terms, and do not afiect the questions which arise in this case. 
12» 
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If, as has been always understood, the sovereignty of Congress, 
hough limited to specified objects, is plenary as to those objects, 
the power over commerce with foreign nations, and among the 
several States, is vested in Congress as absolutely as it would be 
in a single government having in its Constitution the same re- 
strictions on the exercise of the power as are found in the Consd* 
tution of the United States.*' As the provision of what is called 
the compact between the United States and the State of Alabama 
does not, by the above reasoning, exceed the power thereby con* 
ceded to Congress over the original States on the same subject, 
no power or right was, by the compact, intended to be reserved 
by the United States, nor to be granted to them by Alabama, 

This supposed compact is, therefore, nothing more than a 
regulation of commerce, to that extent, among the several States, 
and can have no controlling influence in the decision of the case 
before us. This right of eminent, domain over the shores and the 
soils under the navigable waters, for all municipal purposes, be* 
longs exclusively to the States within their respective territorial 
jurisdictions, and they, and they only, have the constitutional 
power to exercise it To give to the United States the right to 
transfer to a citizen the title to the shores and the soils under the 
navigable waters, would be placing in their hands a weapon 
which might be wielded greatly to the injury of State sovereignty, 
and deprive the State of the power to exercise a numerous and 
important class of police powers. But in the hands of the States 
this power can never be used so as to affect the exercise of any 
national right of eminent domain or jurisdiction with which the 
United States have been invested by the Constitution. For, al- 
though the territorial limits of Alabama have extended all her 
sovereign power into the sea, it is there, as on the shore, but 
municipal power, subject to the Constitution of the United States, 
^ and the laws which shall be made in pursuance thereof.*' 

By the preceding course of reasoning we have arrived at 
these general conclusions: First. The shores of navigable waters, 
and the soils under them, were not granted by the Constitution 
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to the United States, but were reserved to the States respectively. 
Secondly. The new States have the same rights, sovereignty, 
and jurisdiction over this sabject as the original States. Thirdly. 
The right of the United States to the public lands, and the. power 
of Congress to make all needful rules and regulations for the sale 
and disposition thereof, conferred no power to grant to the plain- 
tifis the land in controversy in this case. The judgment of the 
Supreme Court of the State of Alabama is, therefore, affirmed. 

Mr. Justice Catkon dissented. 

The statute of 1836, and the patent of the United States founded 
on it, by which the land in controversy wlis granted to Wm* Pol* 
lard's heirs, have on several occasions heretofore received the 
sanction of this Court as a valid title. 

1. In the case of Pollard*$ heirs v. Kihhe^ 14 Peters, 853, 
the Supreme Court of Alabama having pronounced an opposing 
claim under the act of 1824 superior to Pollard's, this Court re- 
versed the judgment and established the latter, after the most 
mature consideration. 

2. In the case ot Pollard v. Files^ 2 How. 591, the precise 
title was again brought before this Court, and very maturely con* 
sidered; it was then said — (page 602) — "This Court held, 
when Pollard's title was before it formerly, that Congress had 
the power to grant the land to him by the act of 1836 ; on this 
point there was no difference of opinion at that time among the 
judges. The difference to which the Supreme Court of Alabama 
refers, (in its opinion in the record), grew out of the coqstruction 
given by a majority of the Court to the act of 1824, by which 
the vacant lands east of Water street were granted to the city of 
Mobile.*^ 

On this occasion the decision of the Supreme Court of Alabama 
was again reversed, and Pollard's heirs ordered to be put into 
possession, and they now maintain it under our two judgments. 
It is here for the third time. 

In the mean time, between 1840 and 1844, a doctrine had 
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sprung up in the Courts of Alabama, (previously unheard of in 
any Court of Justice in this country, so far as I know), assuming 
that all lands temporarily flowed with tide*water were part of the 
eminent domain, and a sovereign right in the old States ; and thai 
the new ones, when admitted into the Union, coming in with 
equdl sovereign rights, took the lands thus flowed by implication 
as an incident of State sovereignty, and thereby defeated the 
title of the United States, acquired either by the treaty of 1803, 
or by the compacts with Virginia or Georgia. Although the 
assumption was new in the Courts, it was not entirely so in the 
political discussions of the country ; there it had been asserted, 
that the new States coming in, with equal rights appertaining to 
the old ones, took the high lands as well as the low, by the same 
implication now successfully asserted here in regard to the low 
lands ; and indeed it is difficult to see where the distinction lies. 
That the United States acquired in a corporate capacity the right 
of soil under water, as well as of the high lauds, by the treaty 
with France, cannot be doubted ; nor that the right of soil was 
retained and subject to grant up to the time Alabama was ad* 
mitted as a State. Louisiana was admitted in 1612 ; to her the 
same rules must apply that do to Alabama. All acquainted with 
the surface of the latter know that many of the most productive 
lands there, and now in successful cultivation, were in 1812 sub* 
jeot to overflow, and have since been reclaimed by levees. 

It is impossible to deal with the question before us understand- 
ingly, without reference to the physical geography of the delta iji 
the Mississippi and the country areund the gulf of Mexico, where 
the most valuable lands have been made and are now forming by 
alluvion deposits of the floating soils brought down by the great 
rivers ; the earlier of which had become dry lands ; but the more 
recent were flowed, when we acquired the country ; and are in 
great part yet so ; thus situated, they have been purehased from 
the United States and reclaimed ; a process that is now in daily 
exercise. An assumption that mud-flats and swamps once flowed, 
but long since reclaimed, had passed to the new States, on the 
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theory of soyereign rights, did, at the first, strike my mind as a 
startling novelty ; nor have I been enabled to relieve myself from 
the impression, owing to the fact in some degree, it is admitted, 
that for thirty years neither Congress, nor any State legislature, 
has called in question the power of the United States to grant 
the flowed lands, more than others; the origin of title, and. its 
c<Mitinuance, as to either class, being deemed the same. A right 
so obscure, and which has lain dormant, and even unsuspected, 
for so many years, and the assertion of which will strip so much 
city property, and so many estates of all title, should, as I think, 
be concluded by long acquiescence, and especially in Courts of 
Justice. 

Again : the question before us is made to turn by a majority 
of my brethren exclusively on political jurisdiction ; the right of 
property is a mere incident. In such a case, where there is 
doubt, and a conflict suggested, the political departments. State 
and federal, should setUe the matter by legislation; by this means 
private owners could be provided for and confusion avoided ; but 
no State complains, nor has any one* ever complained, of the 
infraction of her political and sovereign rights by the United 
States, or by their agents, in the execution of the great trust 
imposed on the latter to dispose of the public domain for the com- 
mon benefit ; on the contrary, we are called on by a mere tres- 
passer in the midst of a city, to assert and maintain this sovereign 
right for his individual protection, in sanction of the trespass. 

But as already sdated, the United States may be an owner of 
property in a State, as well as another State, or a private corpo- 
ration, or an individual may. That the proprietary interest is 
large, cannot alter the principle. I admit if the agents of the 
United States obstruct navigation, the State authorities may re- 
move the obstructions and punish the oflTenders ; so the States 
have done for many years without inconvenience, or complaint. 

Nor can material inconvenience result. If a front to a city, or 
land for another purpose is needed. Congress can be applied to 
for a grant, as was done by the corporation of Mobile in 1824, 
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If the State where the land lies was the owner, the same coufse 
would have to be pursued. The States and the United Slates 
are not in hostility ; the people of the one are also the people of 
the other ; justice and donation is alike due from each. 

Connecticut was once a large proprietor in the Northwest 
Territory, (now Ohio). Sho owned the shores of a great lake 
and the banks of navigable rivers. Can it be assumed that the 
admission of Ohio defeated the title of Connecticut, and that she 
could not grant? The question will not bear discussion; and 
how can the case put be distinguished from the one before us ? 
Nay, how can either be distinguished from the rights of private 
owners of lands above water, or under the water ? Yet in either 
instance, is the owner in fee deprived of his property, on this as- 
sumption of! sovereign rights. 

The front of the city of Mobile is claimed by the act of 1824, 
sanctioned by this Court as a valid grant in the five cases of 
Pollard V. Kibhe, 14 Peters ; of The City of Mobile v. Eslaoa^ 
16 Peters, 234 ; of The City of Mohih v. HaHeU^ 16 Peters, 261 \ 
of The City of Mobile v. Emanuel, I How. 95, and of Pollard r. 
Filesy 2 How, 591, Except the grant to Pollard, the act of 1824 
confers the entire title, (so far as is known to this Court), of a 
most valuable portion, and a very large portion, of the second 
city on the gulf of Mexico, in wealth and population. This act 
is declared void in the present cause ; and the previous decisions 
of this Court are either directly, or in effect, overthrown, and 
the private owners stripped of all title. On this latter point my 
brethren and I fully agree. Can Alabama remedy the evil, and 
confirm the titles by legislation or by patent .> I say by patent, 
because this State, Louisiana, Mississippi, and surely Florida, 
will of necessity have to adopt some system of giving title, if it is 
possible to do so, aside from private legislation ; as the flowed 
lands are too extensive and valuable for the latter mode of grant 
in all instances. 

The charge of the Slate Court to the jury was, that the act of 
Congress of 1836, and the patent founded on it, and also, of 
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course, the act of 1824, were void, if the lands granted by them 
were flowed at high tide when Alabama was admitted ; and it 
was immaterial whether the mud*flat had been filled up and the 
water excluded by the labor of man or by natural alluvion. And 
this charge is declared to have been proper, by a majority of this 
Court 

The decision founds itself on the right of navigation, and of 
police connected with navigation. As a practical truth, the mud- 
flats and other alluvion lands in the delta of the river Mississippi, 
and around the Gulf of Mexico, formed of rich deposits, have no 
connection with navigation, but obstruct it, and must be reclaimed 
for its furtherance. This is well illustrated by the recent history 
of Mobile. When the act of 1824 was passed, granting to the 
corporation the front of the city, it was excluded from the navi* 
gable channel of the river by a mud-flat, slightly covered with 
water at high tide, of perhaps a thousand feet wide. This had 
to be filled up before the city could prosper, and of course by 
individual enterprise, as the vacant space, as was apparent, must 
become city property ; and it is now formed into squares and 
streets, having wharves and warehouses. The squares are built 
up ; and the fact that that part of the city stands on land once 
subject to the flow of tide, will soon be matter of history. At 
New Orleans, and at most other places fronting rivers where the 
tide ebbs and flows, as well as on the ocean and great lakes, 
navigation is facilitated by similar means ; without their employ- 
ment few city fronts could be formed, at all accommodated to 
navigation and trade. To this end private ownership is indispen- 
sable and universal ; and som6 one roust make title. If the 
United States have no power to do so, who has ? I repeat, can 
Alabama grant the soil ? She disavowed all claim and title to 
and in it, as a condition on which Congress admitted her into the 
Union. By the act of March 2, 1819, (3 Story's Laws, 1726), 
the Alabama territory was authorized to call a convention, and 
form a State Constitution ; but Congress imposed various restric- 
tions, and among others the following one: ''And provided 
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always, that the said convention shall provide by an ordinance^ 
irrevocable without the consent of the United States, that the 
people inhabiting said territory do agree and declare that the/ 
for ever disclaim all right and title to the waste or unappropriated 
lands lying within the said territory, and that the same shall be 
and remain at the sole and entire disposition of the United 
States.'' 

On the 2d of August, 1819, the convention of Alabama formed 
a Constitution, and adopted an ordinance declaring ^* that this 
convention, for and on behalf of the people inhabiting this State, 
do ordain, agree, and declare, that they for ever disclaim all 
right and title to the waste or unappropriated lands lying within 
this State ; and that the same shall be and remain at the sole and 
entire disposition of the United States/' In addition, all the pro- 
positions offered by the act of March 2, 1819^ were generally 
accepted without reservation. 

On the 14th of December, 1819, Congress, by resolution, ad- 
mitted Alabama as a State, on the conditions above set forth. 
3 Story's Laws U. S. 1804. 

That the lands in contest, and granted by the acts of 1824, 
and 1836, were of the description of ^' waste or unappropriated," 
and subject to the disposition of the United States, when the act 
of Congress of the 2d of March, 1819, was passed, it is not open 
to controversy, as already stated ; nor has it ever been contro- 
verted, that whilst the territorial government existed, any restric- 
tions to give private titles werejmposed on the federal government ; 
and this in regard to any lands that could be granted. And I 
had supposed that this right was clearly reserved by the recited 
compacts, as well as on the general principle that the United 
States did not part with the right of soil by enabling a State to 
assume political jurisdiction. That the disclaimer of Alabama, 
to all right and title in the waste lands, or in the unappropriated 
lands, lying within the State, excludes her from any interest in 
the soil, is too manifest for debate, aside from all inference 
founded on general principles. It follows, if the United States 
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cannot grant these lands, neither can Alabama ; and no individual 
title to them can ever exist And to this conclusion, as I under- 
stand the reasoning of the principal opinion, the doctrine of a 
majority of my brethren mainly tends. The assumption is, that 
flowed lands, including mud-flats, extending to navigable waters, 
are part of such waters, and clothed with a sovereign political 
right in the State ; not as property, but as a sovereign incident to 
navigation, which belongs to the political jurisdiction ; and being 
part of State sovereignty, the United States could not withhold it 
from Alabama. On this theory, the grants of the United States 
are declared void. Conceding to the theory all the plenitude 
it can claim, still Alabama has only political jurisdiction over the 
thing; and it must be admitted that jurisdiction cannot be the 
subject of a private grant. 

The present question was first brought directly before this 
Court, (as I then supposed, and now do), in the cause of The City 
of Mobile V. Eslavay in 1840, when my opinion was expressed 
on it at some length. It will be found in 16 Peters, 247, and 
was in answer to the opinion of the Supreme Court of Alabama, 
sent up as part of the record ; having been filed pursuant to the 
statute of that State, found in Clay's Digest, 286, sec. 6. My 
opinion, then given, has been carefully examined, and so far as 
it goes, is deemed correct, (except some errors of the press), nor 
will the reasons given be repeated. 

In Hallett's case, 16 Peters, 263, reasons were added to the 
former opinion. And again, in the case of Emanuel, the ques- 
tion is referred to, in an opinion found in 1 How. 101. 

In Pollard's Lessee y. Files^ 2 How. 602, the question, whether 
Congress had power to grant the land now in controversy, was 
treated as settled. As the judgment was exclusively founded on 
the act of 1836, (the plaintiff having adduced no other title), it 
was impossible to reverse the judgment of the Supreme Court of 
Alabama on any other assumption than that the act of Congress 
conferred a valid title. I delivered that opinion, aad it is due to 
13 
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myself to say, that it was the unanimous judgment of the mem- 
bers of the Court then present. 

I have expressed these views in addition to those formerly 
given, because this is deemed the most important controversy 
ever brought before this Court, either as it respects the amount 
of property involved, or the principles on which the present 
judgment proceeds — principles, in my judgment, as applicable 
to the high lands of the United States as to the low lands and 
shores. 
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on the same footing as the original States in respect to the sove- 
reign and public right in its tide waters, 53 to 50. 
ALLUVION. 

alluvial increases if added gradually and imperceptibly to the 

upland, belong to the riparian proprietor, 240 to 253. 
the great value of such increases in the delta of the Mississippi, 

and at New Orleans, 107, 252, 255. 
suit respecting the batture, at New Orleans, 252, 255. 
what is an '* imperceptible " increase, 255 to 258. 
sea-weed on the shore is such an increase, and belongs to ripa- 
rian proprietor on that principle, 250 to 261. 
but not if below /(no-water mark, 261. 
ARM OF THE SEA. 

what is, 73. 
AVULSION. 

change of soil by, how it affects the right of property, 260. 
13* 
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BATHING. 

in the sea, &.C., whether a common law right, 88 to 33. 
must be practised with decency, 33 to 35. 
BATTURE. 

See Alluvion, 
BEACH. 

. See Shore. 
BRIDGES. 

over tide waters, authority to erect considered, 00 to 111. 
erection of a bridge so near another as to diminish the tolls of 

the latter, 00 to 105. 
of the general power of a State legislature to authorize the erec- 
tion of a bridge, 105 to 111. 
erection of, without legislative authority, a public nuisance, 

105, 111. 
See Nuisance, 
under legislative authority, not contrary to Constitution of United 

States, 106, 123, (note). 
See Constitution, 
public convenience consulted by requiring draws for the passage 

of vessels, 107 to 110. 
grant of a right to erect toll bridge, gives only an easement in 
the land at the ends of it, 110. 
BUOY. 

must be placed over a vessel sunk in a navigable channel, 113. 

CHARTER. 

colonial charters how construed, as affecting the right of pro- 
perty in tide waters in this country, 38 to 43. 
charter of Massachusetts, 39, 40, 43. 

Maryland, 40, 41, 127, 129. 
New Jersey, 42, 43, 129 to 131. 
Pennsylvania, 45. 
public right of fishery not impaired by any of the colonial char- 
ters, 131, 132. 
CIVIL LAW. 

difference between, and the common law, in respect to right of 

property in tide waters. 
See Common Law, 

fishery in tide waters public, under, 18. 
prevails in Louisiana, 45« 
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COMMISSIONERS OF SEWERS. 

for what purpose created, and their antiquity, 01. 
as supervisors of navigation, 01, 96. 
COMMON LAW. 

wherein at variance with the civil law as to right of property in * 

tide waters, 19, 68, 70, 176, 178, 107. 
general doctrine of^ as to property in and common right to, tide 

waters, 18 to 35. 
the king universal occupant, by, 10. 
his proprietary interest by, in the tide waters of EIngland, 10, 

etseq.y 198 to Q03. 
See Navigation — Fishery. 
various appellations of the common law, 23. 
why called " common right,*' 22, 23. 
excellency of, 23. 
introduction and application of, in this country, before and since 

the revolution, considered in respect to right of property in 

tide waters, 36 to 65. 
CONGRESS. 

See Constitution. 
CONSTITUTION. 

of the United States, authority under of Congress to regulate 

commerce, 60 to 65, 86, 87, 106, 123, note, 158 to 162. 
citizens of each State entitled under, to the navigation of the waters 

of the several States, 50, 86, 162 to 167. 
admiralty jurisdiction created by, 50, 167 to 170. 
the power of the States limited in these respects, 50 to 65, 86, 87, 

157 to 170. 
under the constitution, new States are upon the same footing in 

respect to their tide waters, as the original States, 53 to 50. 

CONNECTICUT. 

confirmation of Indian grants by colonial legislature of, 52, 53. 

construction of such grants, in respect to tide waters, 52, 53. 

See Fishery, 

COUNTY. 

what part of the sea is witliin a county, 4 to 7. 

what part within the county of Sufiblk, in Massachusetts, 5, 6. 

of Cumberland, in New Jersdy, 6, 7. 
CUSTOM. 

exclusive rights in tide waters, and soil thereof, may be acquired 

by, 270 to 288. 
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CUSTOM, continued. 

how it differs from prescription, 371 to 273. 

of the eTidence of, 275, 281. 

See Prescription, 

right of way to the shore, by, 191. 

landing places, 183 to 190. 

DAMNUM ABSQUE INJURIA. 

the maxim, as applied to private injury by the improyement and 

protection of navigation, 93 to 106. 
DELAWARE BAY. 

whether within the County of Cumberland in New Jersey, 0, 7. 
DELAWARE RIVER. 

as to jurisdictional rights over, by New Jersey, and Pennsylvania, 
9 to 14. 

EQUITY. 

information in, when it lies for a public nuisance, 117 to 119. 
when for a purpresture, 200. 

special damage from a public nuisance, authorizes a proceeding in 
equity, 121, 123. 

FISHERY. 

in tide waters public and common, 21. 

the King of England can grant no exclusive right of, 23 to 26^ 

142 to 144. 
common of fishery and free fishery the same, 126, (note.) 
there may be a several fishery in an arm of the sea without owners 

ship of the soil, and vice versa, 33, 134, 137. 
right of, as. determined by the flowing of the tide, 76. 
right of, as subservient to right of navigation, 80' to 83, 125. 
public and common right of, fully considered, 124 to 144. 
not affected in this country by the colonial charters, 127 to 132. 
not, primd facie f subject to town regulations, 133. 
extends to the taking of oysters, 130, 139 to 141. 
and to all sheU-^h on the shore, 135 to 137. 
fish when taken, exclusive property of the taker, 137, 138. 
unless restored to their original element, 137, 138. 
but oysters taken may be planted in another place, and the pro- 

perty in them still retained, 139, 141. 
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FISHERY, coruinued. 

dredging for oysters illegal, under stat. Rich. 11., 141. 

public right of fishery may be abridged by legislatiye grant, 144, 

150 to 152, 156. 
is subject to legislative acts for its regulation, 63, 145 to 170. 
local law respecting, in Pennsylvania, 145 to 150, 193. 

in Massachusetts, 150 to 154, 191, 193. 
in Maine, 154, 155. 
in Connecticut, 155, 156. 
in other States, 156. 
a law of a State excluding the citizens of other States from fish- 
ing in its waters, not unconstitutional, 156 to 170. 
public right of fishery does not extend to the use of the upland 

for drawing seines, 141, 193, 194. 
nor the erection of fishing huts, 194, 195. 
exclusive rights of, acquired by custom and prescription, 270 to 
288. 
FISHING HUT, 

See RijMirian Ownership. 

GRANT. 

royal grants, inconsistent with the public rights of navigation and 
fishery, void, since magna charta, 93 to 28, 85. 

grants by and under colonial charters, in respect to tide waters. 

See Charter. 

validity of Indian grants in this country, and the efifect of their 
confirmation, in respect to tide waters. 

See Indian Grants. 

legislature may grant an exclusive right of fishery, 144, 150 to 
152, 155, 156. 

HIGH- WATER MARK, 
defined, 68 to 75. 
what is, by the civil law, 68. 

ordinance of Louis XIV., 69. 
law of Scotland, 69. 
the common law, 69 to 71. 
the law in this country, 71, 72. 
HIGHWAYS. 
See Bivers, 
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INDIAN GRANTS. 

of no validity, 47. to 49. 

confinnatioQ of, which include tide waters, giyes no private rights 
of property therein, 40 to 53. 
INDICTMENT. 

obstructions to navigation indictable as public nuisances, 115, 203 
to 234. 
INFORMATION, 

in equity, when it lies for a public nubance, by the attorney- 
general, 117 to 119, 200. 
when for a purpresture, 200, 201. 
INJUNCTION. 
See EquUy, 
ISLANDS. 

newly formed, belong to the sovereign, 267. 
unless an individual has had a grant of the soil before their forma- 
tion, 268. 
land made an island by the dividing of a river, is not lost to the 
owner, 268, 269. 

JURISDICTION. 

territorial, over the sea, arms of the sea, &c., 1 to 7. 

'^ navigable " rivers, 7 to 16. 
right of, involves the right of property, 1. 
of the king over the British seas, 3, 20. 
jurisdictional line between United States and British Provinces 

in Passamaquoddy bay, 7. 
as to, over the river Potomac, 8. 

over the river Delaware, to 14. 
jurisdiction of towns over tide waters, gives no right of property 

therein, 46, 47. 
admiralty jurisdiction under the constitution. 
See Constitution. 

KING. 

of England. 

See Common Law — Navigation — Fishery. 

nature of his proprietary interest in tide waters, and soil thereof, 

23, et seq. 
royal grants of interest in tide waters, subject to the jus fntb- 
hcum, 27, 199. 
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LANDING PLACES. 

See Riparian Ownership. 
LEGISLATURE. 

See State — Navigation — Fishery, 
LOUISIANA. 

civil law prevails in, as to right of property in tide waters, 45. 

MAGNA CHARTA. 

restrains the king from obstructing navigation, and public right of 
fishery, 23, 35, 26, note, 84, 199, 142 to 144. 
MAINE. 

colonial ordinance of Massachusetts of 1641, extends to. 

See Fishery, 
MARINE INCREASES. 

See Alluvion — Reliction — Islands. 
MARYLAND. 

colonial charter of, as affecting the right of property in tide waters, 
40,41. 

See Charter. 

law in, relative to wharves, 246 to 248. 
MASSACHUSETTS. 

county of Safiblk in, its jurisdictional limits, 5, 6. 

colonial charter of, as affecting the right of property in tide waters, 
39, 40, 43, 142 to 144. 

colonial ordinance of, of 1641, referred to, 75, 111, 150. 

and considered at length, 225 to 234. 

See Fishery, 

NAVIGABLE RIVER. 

right of jurisdiction over, in the sovereign of the territory ad- 
joining, 7. 

where a boundary line between two nations, each holds to the 
middle, unless, &.c, 7, 8. 

right of use, for navigable purposes, belongs in common to each 
nation adjoining, 15, 16. 

See Jurisdiction — Delaware River. 

legal definition of, 75 to 79. 

distinction between, and rivers which are only " public high- 
ways," 75 to 79. 

in what States in this country the distinction at common law re- 
cognized, and in what not, 76, 79. 
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NAVIGABLE RIVER, continued. 
what is, by the ciTil law, 79. 

what tide waters are not namgable, in common acceptation, 89, 90. 
NAVIGATION. 

right of, public and common, 21. 
public right of, considered, 80 to 123. 

paramount to right of fishery, 80 to 83. 

its ancient importance, 83 to 85. 

as independent of the crown, 23, 28, 85. 

in this country, as subject to the power of Coo> 

gress, 59 to 65, 86, 87. 
why neither Congress nor a State can entirely 

destroy, 86, 87, 158, 162. 
extent of legislative power of a State over, con- 
sidered, 86 to 111. 
a State legislature may regulate for the public 

good, 90, &C. 
or may delegate power to do so, 01, 92. 
private inconvenience by regulating and improv- 
ing, damnum absque injuria, 93 to 105. 
considered in reference to the erection of bridges, 

99 to 111. 
See Bridges, 

obstructioDs of, without legislative authority, pub- 
lic nuisances, 111 to 123. 

See Nuisance. 
NEW JERSEY. 

county of Cumberland in, its jurisdictional limits, 6, 7. 
Delaware river, how the boundary between and Pennsylvania, 

9 to 15. 
colonial charter of, as affecting the right of property in tide waters, 

42, 43. 
See Charter. 
NEW STATES. 

on the same footing as the original States, in respect to the sove- 
reign and public right in tide waters, 53 to 59. 
NEW YORK CITY. 

laws and regulations respecting the building of wharves, piers, 

&c. in, 240, 245. 
mode of apportioning wharfage, where different persons own dis- 
tinct portions of a wharf, 245, 246. 
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NUISANCE. 

obstruetioDS to naylgation, without legialatiye authority, publio 

nuiBaaces, S7, 111 to 193. 
what are illegal obstmctiona, 111 to 113. 
a Teasel, aunk by miafortane, not a nuiaanee, bat a huoy maat be 

placed oyer it, 1 13. 
of a yeaael at anchor, 114. 
public nuiaancea liable to indictment, 115. 

liable to abatement, 115 to 117. 
liable to an information in equity, by the attor- 
ney-general, 117 to 119,800. 
apecial damage ariaing from, givea private right 

of action at law, 119 to 131. 
special damage therefrom, anthorixea a proceeding 

in equity, 131 to 183. 
when a wharf is a public nuisance, 303 to 394. 
See NavigaUan. 

OYSTERS. 

right to take, pabUc and common. 
Bee Fishery. 

when planted in another place afier taken, are not public and com- 
mon, 139 to 141. 
of the oyster fisheries in New Jersey, 130, 131, 156 to 170. 

PENNSYLVANIA. 

Delaware river, how the boundary between, and New Jersey, 

9 to 15. 
common law distinction between nayigable rivers, and rivers only 

public highways, not recognized in, 76. 
See Fishery, 
PRESCRIPTION. 

exclusive rights in tide waters, and soil thereof, may be acquired 

by, 870 to 888. 
how it differs from custom, 371 to 373. 
of the evidence of, 374 to 388. 

nothing can be acquired by, but what can be possessed, 888. 
rights acquired by, subject to the jus ptiblicumf 888, 390. 
prescription for common of fishery bad, 374. 
a right acquired by, diviaible, 874. 

14 
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PRESCRIPTION, continued. 

must be proved to be as extensive ss laid, 974, 976. 
right of way to the shore acquired by, 190, 279. 

towiog, 176, 079. 

drawing seines , 198, 979. 

building fishing huts cannot be, 194. 
PURPRESTDRE. 
meaning of, 198. 

may or may not be a naisaaoe, 199. 
remedy for, 900, 90 K 
See Wharves, 

RELICTION. 

soil relicted still belongs to the soTereign, 964 to 966. 

but if the reliction is slow and gradual, the soil becomes a part of 
the adjoining land, 967. 
RHODE ISLAND. 

confirmation of Indian grants, by the colonial legislature, 50, 51. 

construction of such grants, in respect to tide waters, 51, 59. 

right to erect wharves in, 936 to 940. 
RIPARIAN OWNERSHIP. 

subject considered, 171 to 195. 

riparian proprietors not to be cut off from the water, 171 to 174. 

nor damnified by rail-roads, &c. between them and the water, 174 
to 176. 

towing on the banks of rivers permitted by the civil law, but 
otherwise by the common law, 176 to 178. 

landing places, 178 to 188. 

as to right to landing-places gained by long enjoyment and dedi- 
cation, 184 to 188. 

right of way to shore, 189 to 199. 

fishing with seines in connection with the upland, 193, 194. 

erecting fishing huts upon the upland, 194, 195. 

See Custom — Prescription, 
RIVERS. 

what are "navigable," 75 to 79. 

what *' public highways,*' 75 to 79. 

how regarded by the civil law, 70. 

See Navigable River, 
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tlifi open 0ea eaonot be poasefleed, i, 2. 

extent of jurisdictioa of a nation over, 9. 

jurisdictional limits over, of the United States, 4. 

what is the '* main sea " or ocean, 4. 

what part of, is within a comity, 4 to 7. 

See Shore. 
SEA-WEED. 

of the right to take, 259 to S64. 

See Alhmoru 

is the subject of grant, S62 to 264. 
SEINES. 

public have no right to draw, upon the upland, 141, 193, 194. 

grant of such right, when may be presumed, 141, 198, 194. 
SHELL-FISH. 

See Fishery, 
SHORE. 

of the sea, and tide waters, ever been subject to eommon use, 17. 

if so, by the civil law, 17, 18. 

and by the common law, 19, et seq, 

definition of, 66, 67. 

sometimes called <* strand," and << beach," 67. 

right to dig shell-fish upon, public and common right, 135 to 137. 

to take sea- weed upon, 259, 264. 
SOIL 

of the sea, &g; 

by the civil law the property of no one, 19. 

right of property in, in England, in the King, 19, et seq,, 198. 

in this country, in the State', 36 to 65, 198. 

See Marine Increases — Riparian Ownershif'^ Wharves, 

STATE. 

the powers and rights of the respective States over and in ibeir 

tide waters, as subject to the provisiotts of the Constitutioi of 

the United States. 
See Constitution, 

a State may pass laws for the regulation of fisheries, 63, 145, to 170 
and excluding the citisEens of another State . from fishing in its 

waters, not unconstitutional, 150 to 179. 
See Fishery, 

its power to regulate navigation. 
See Navigation, 
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STATE, continued. 

new States on the same footing as the original States, in respect 
to the soToreign and public right in tide waters, 53 to 59. 

TIDES. 

high spring, 68. 

spring, 68. 

neap or ordinary, 68. 

ingress and pressure backward by, of fresh rivers renders them 
an arm of the sea, to the extent of snch backward pressure, 73. 

admiralty jurisdiction determined by, 73 to 75. 

rights of fishery as determined by, 76. 
TOWNS. 

hare no ezclusiye right to tide waters within their Jimits, by rir- 
tue of their incorporation, 46, 47. 
TOWING. 

on the banks of riyers. 

See Riparian Ownership, 

UNITED STATES. 

extent of their jurisdiction oyer the open sea, 4. 

their authority over the tide waters of the respective States, by 
the constitution. 

See Constitution. 
USAGE. 

right by virtue of, to build wharres, S34 to 936. 

See Custom — Prescription, 

WAY. 

right of, to the shore. 
See Riparian Ownership. 
WHARVES. 

their importance for the purposes of narigation, 106. 

building of wharves by encroaching upon the soil flowed by the 

tide, a purpresture, at common law. 
See Purpresture. 
if injurious to navigation, indictable as a public nuisance, 308 to 

224. 
See Nuisance. 
whether nuisance or purpresture or both, a question of fact, 199 

to 824. 
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WHARVES, continued. ^ 

building of wharves io MaBsacho setts and Maine, under the colo* 

nial ordinance of 1641, 225 to 234. 
of the right to build in this country by usage, 234 to 236. 
legislation respecting, in Rhode Island, 236 to 240. 

New York, 240 to 245. 
Maryland, 246 to 248. 
mode of apportioning wharfage in city of New York, 245. 
how flats are divided among owners of the upland who have the 
right of reclaiming them for wharves, 232, 233. 
WRECK. 

law relative to, in ancient and modern times, 288 to 295. 
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